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Abstract 

The Syrian civil war is characterised by an unprecedented influx of foreign fighters. In 
international, European and domestic legislation numerous measures were taken to 
prevent, halt and penalise the participation of these foreign fighters. Although being a 
foreign fighter is not a crime under international criminal law, the undesirability of  
participation of foreign fighters in the conflict is reflected in the different regimes of 
international law discussed in this thesis. In international humanitarian law, foreign 
fighters can claim neither civilian nor combatant status and are excluded from the 
protection either status can provide. As members of non-State armed groups they are 
bound by human rights law and have often been condemned by the international 
community and several States have imposed sanctions on foreign fighters associated 
with jihadist groups in Syria. In international law there is no crime of being a foreign 
fighter, but foreign fighters can be prosecuted for a range of international crimes, like 
war crimes and crimes against humanity. In practice, most foreign fighters are 
prosecuted for broadly-defined terrorism-related crimes under domestic legislation, 
rather than the more difficult to prove international crimes. The Netherlands recently 
convicted a returned foreign fighter of a war crime and this might pave they way for 
more international crime convictions. The Security Council has called upon States to 
criminalise travelling to another State to join jihadist non-State armed groups, and any 
other acts associated with foreign fighters participating in Syria. All these measures and 
the position of foreign fighters in the discussed regimes of international law essentially 
outlaw being a foreign fighter in the Syrian conflict.  
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I. Introduction 

I.I Subject and problem definition 

In March 2011 protests started in Syria as part of the wider Arabic Spring. At first, the 
conflict was between prodemocracy groups and the Syrian government led by Bashar 
al-Assad. Soon after, a full civil war broke out between several factions: the government 
forces and its allies, general opposition forces (like the Free Syrian Army), Salafi 
jihadists groups (like the Al-Nusra Front and Islamic State of Iraq and Syria (ISIS)), and 
Kurdish forces (like the Syrian Democratic Forces and the People’s Protection Units 
(YPG)). Following several successful military campaigns in Iraq and later in Syria, 
ISIS-leader al-Baghdadi proclaimed the Caliphate in June 2014 in the city of Mosul, 
Iraq. The Syrian civil war is characterised by the participation of foreign fighters on all 
sides of the conflict. However, the majority of foreign fighters join the ranks of ISIS. 
The participation of foreign fighters in armed conflicts is not a new phenomenon. For 
instance, many foreign citizens joined the Republican government forces in the Spanish 
civil war. And even before that, in Italy in the 1860s, foreign Catholics fought the Italian 
Unificationists by order of Pope Pius IX.  A more recent example is the influx of around 1

20,000 foreign fighters who joined the mujahideen in Afghanistan to fight the Red 
Army of the Soviet Union.  However, the high number of foreign fighters that 2

participated in the Syrian civil war is unprecedented. It is estimated that over 30,000 
foreigners, originating from countries all over the world, have joined the Syrian civil 
war.  ISIS has the largest number of foreign fighters to have joined their ranks since the 3

start of the conflict.  These foreign terrorist fighters are widely perceived as a threat to 4

the national security of Syria and Iraq as well as to international security. A number of 
terrorist attacks on European soil (for example: Charlie Hebdo, Bataclan, Brussels and 
the Nice truck attack) carried out by returned European foreign fighters caused the 
foreign fighter threat to become top priority on national, European and international 
counter-terrorism agendas.  On all three levels, major efforts have been made to 5

prevent, halt and penalise people travelling to Syria. These efforts range from local 

 Exton, Benet. “The Pope’s Legion:the multinational fighting force that defended the Vatican”. Catholic 1

News Agency (September 12, 2008) https://www.catholicnewsagency.com/column/the-popes-legion-the-
multinational-fighting-force-that-defended-the-vatican-435 

 Bakker, Edwin & Singleton, Mark. “Foreign fighters in the Syria and Iraq conflict: Statistics and 2

characteristics of a rapidly growing phenomenon.” Foreign fighters under international law and beyond. 
TMC Asser Press, The Hague, 2016. 9-25. [p. 11]

 Barrett, Richard. "Beyond the Caliphate." New York, NY: The Soufan Center (2017). 3

 Ibid. 4

 Bures, Oldrich. “EU’s Response to Foreign Fighters: New Threat, Old Challenges?.” Terrorism and 5

Political Violence 32.4 (2020): 789-806.

https://www.catholicnewsagency.com/column/the-popes-legion-the-multinational-fighting-force-that-defended-the-vatican-435
https://www.catholicnewsagency.com/column/the-popes-legion-the-multinational-fighting-force-that-defended-the-vatican-435
https://www.catholicnewsagency.com/column/the-popes-legion-the-multinational-fighting-force-that-defended-the-vatican-435
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deradicalisation programmes to United Nations Security Council Resolutions. The fact 
that most local measures are focussed on deradicalisation and most legislation is 
directed at counter-terrorism makes clear that the status of being a foreign fighter has 
almost become synonymous with being a terrorist. In many international legal 
instruments no distinction is made between the terms foreign fighter and foreign 
terrorist fighter or they are used interchangeably.  In the Netherlands the term to 6

describe Dutch foreign fighters that have travelled to Syria to join the conflict is 
Syriëganger, which directly translates to ‘Syria-goer’. In contrast to ‘foreign fighter’ or 
‘foreign terrorist fighter’, this is somewhat an umbrella term as it includes all different 
types of people that have joined the conflict and does not directly distinguish between 
their motivations for doing so. Realistically though, most people associate the term with 
the violent jihad carried out by ISIS and as the majority of foreign fighters do, in fact, 
join the ranks of ISIS, this is quite understandable. Notwithstanding the link between 
foreign fighters and terrorism, the question arises if being a foreign fighter on itself is 
illegal in international law, since most legislation is primarily focused on terrorism-
related acts. So if one becomes a foreign fighter by joining an armed conflict, which 
norm in international law does one exactly violate?  

I.II Research Question  

The research question of this thesis is: To what extent does participation in the Syrian 
civil war by Dutch foreign fighters violate a norm of international law? In order to 
answer the research question, this thesis is divided into five parts. Each part analyses 
wether a norm was violated by being a Dutch foreign fighter in the Syrian civil war in a 
specific regime of international law. But firstly, it is important to understand the scope 
of the phenomenon and gain insight into the background and characteristics of Dutch 
foreign fighters. Therefore, before analysing the foreign fighters under international law, 
Chapter 1 sets out these characteristics. Chapter 2 sets out the Syrian conflict and how it 
should be classified under international humanitarian law. The classification of a 
conflict has important consequences for the status of its participants and their rights and 
obligations. Can foreign fighters legitimise their participation by claiming combatant or 
civilian status and enjoy the protection offered by either status? If not, which category 
do they fall under or is their participation in the conflict illegal from the outset? Not 
only the classification of a conflict and the status of the people involved in that conflict 
is regulated in international law, but the behaviour and acts committed by those people 
are regulated as well. Chapter 3 looks into the regulation of this behaviour and into the 
rights and obligations of foreign fighters under international human rights law, and if 
they, as part of an armed opposition group, like ISIS, are bound by it. Can individual 
foreign fighters even violate IHRL, which traditionally only applies to States? Chapter 4 

 For instance, in UNSC Resolution 2178. See chapter 5. 6
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takes the human rights violations a step further and examines what norm of international 
criminal law is potentially violated when a Dutch national participates in a foreign 
armed conflict. Is the participation itself a criminal act, and if not are there other 
relevant provisions in international criminal law that can shed light on the legality of the 
participation? Chapter 5 looks into the obligation for States to criminalise any behaviour 
and acts associated with being a foreign fighter. The UN Security Council has made 
several Resolutions that call upon States to take measures to prevent and outlaw 
participating in a foreign armed conflict by its citizens. As mentioned, these Resolutions 
were primarily focused on foreign terrorist fighters. This chapter will also discuss some 
of the measures the Netherlands has taken to fulfil the obligations set by these 
Resolutions.  

I.III Contribution to the field 

As mentioned in section I.I foreign fighters are an important issue, high on the agenda 
of the Netherlands and the international community. The majority of Dutch foreign 
fighters join the ranks of ISIS and are therefore seen as a specific problem and risk to 
domestic, European and international security. They are likely to have an extensive 
network of fellow jihadist fighters and sympathisers, gained experience in combat and 
might use their skills to stage a terrorist attack on European soil, or radicalise other 
European citizens.  The security risk posed by Dutch foreign fighters and the 7

corresponding undesirability of foreign fighters on itself is quite unambiguous and the 
crimes associated with membership of ISIS are clearly illegal in national and 
international law. In most legislation the distinction between foreign fighter and foreign 
terrorist fighter is increasingly blurred and therefore, this thesis aims to establish what 
exact norm of international law is violated by the participation of Dutch foreign fighters 
in the Syrian conflict.  

I.IV Methodology  

This thesis is a practical-based legal research, because it answers a descriptive legal 
research question. This thesis focusses heavily on legal sources, such as international 
conventions, UN Security Council Resolutions and other international legislation, Dutch 
domestic legislation, and international and domestic case law. In addition, many news 
articles and reports by notable international organisations (like the Commission of 
Inquiry on Syria) as well as contributions by numerous notable legal scholars are 
consulted. Besides analysing the relevant legal sources, this thesis mostly uses a legal-

 “Response to the terrorist threat and recent terrorist attacks in Europe”. European Council/Council of 7

the European Union (last revised on January 23, 2020) 
https://www.consilium.europa.eu/en/policies/fight-against-terrorism/foreign-fighters/ 

https://www.consilium.europa.eu/en/policies/fight-against-terrorism/foreign-fighters/
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doctrinal research method, because it is most suited for answering the descriptive legal 
research question. However, in order to get a good sense of the scale of the foreign 
fighter phenomenon and its relevance in the international community, empirical data 
collected by the Soufan Centre and the Radicalisation Awareness Network was 
consulted. The reports, which are extensively discussed in Chapter 1, contain a 
combination of quantitive and qualitative research.   

This research focusses on Dutch foreign fighters specifically, because I am familiar with 
Dutch domestic law, and the relevant international legal instruments discussed in the 
chapters are directly applicable in the Dutch legal system, allowing this thesis to strictly 
look into a potential norm violation of international law. 
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1. Characteristics of Foreign Fighters 

In this chapter I will set out the known statistics on foreign fighters by using data 
collected by the Dutch General Intelligence and Security Service (the AIVD), the 
Soufan Center and the Radicalisation Awareness Network. Foreign fighters are not a 
new phenomenon. However, the scale of foreign fighters involved in the Syrian conflict 
is unprecedented, and the high number of foreign fighters originating from Europe has 
pushed the issue to the top of the European and Dutch security agenda. It is useful to set 
out the numbers and main characteristics of these foreign fighters to better understand 
the phenomenon and the rationale behind the relevant international legislation covering 
foreign fighters. The first section of this chapter sets out the general data on European 
foreign fighters. Section 1.2. analyses the numbers on Dutch foreign fighters, their key 
characteristics and their motivations for travelling to Syria and Iraq to join the jihad. 
Section 1.3 discusses the potential threat posed by returnees. This threat assessment is 
included in this chapter because the perception of the threat and its severity is ultimately 
what shapes legislation on foreign fighters.  

1.1 Characteristics of European foreign fighters 

The Radicalisation Awareness Network (RAN) has estimated that by 2017, 
approximately 30 percent of European foreign fighters had already returned home.  The 8

majority of these returnees came back in two waves: the first wave in 2013-2014 (before 
the proclamation of ISIS’ Caliphate) and the second wave in early 2015. After these two 
waves only a very small number of people have returned.  A possible explanation for 9

this small number is that foreign fighters generally seem to have a stronger desire to 
stay and defend the Caliphate, even till death, rather than return to Europe to carry out 
attacks and destroy their old home.  10

The average return rate lies between 22 and 24%, but in certain countries, like the UK, 
Denmark and Sweden, this number is much higher, at nearly 50%. Noticeably, the vast 
majority of Europe’s departees (83-91%) and returnees (1192 people) are from Belgium, 
Denmark, France, Germany, the Netherlands, and the UK. Approximately 83% of the 
European departees are male. The Belgian, Dutch and French departee cohort is less 
male-dominated than in Germany, Denmark and the UK. Furthermore, European 
departees’ ages span across a wide range, but most tend to be in their twenties. 

 Radicalisation Awareness Network. “RAN MANUAL Responses to returnees: Foreign terrorist 8

fighters and their families.” Amsterdam: Radicalisation Awareness Network (2017).  
 Scherrer, Amandine, et al. “The return of foreign fighters to EU soil: Ex-post 9

evaluation.” (2018). [p. 31]
 Supra note 3 [p. 14]10
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Estimating the number of children in Syria and Iraq and their age has proved quite 
difficult, as most children are born there and therefore go under the radar of European 
authorities. 

1.2. Characteristics of Dutch foreign fighters 

1.2.1 Status of Dutch foreign fighters in Syria and Iraq 
A report from the Dutch intelligence agency, the AIVD, shows that in recent years 
approximately 300 people with jihadist intentions have travelled from the Netherlands 
to Syria and Iraq. In most of these cases family members or friends of the departees 
were the ones to alert the authorities. Around a third of these 300 departees are female. 
An estimate of a 100 fighters died in combat, and around 60 have already returned to 
the Netherlands. Around 120 remain in Syria with jihadist intentions, and around 20 are 
held up in Turkey. Of those 120 people remaining in Syria, 55 are detained in Syrian-
Kurdish camps, 35 are still joined with jihadist groups in North-Western Syria and 
another 35 are elsewhere. Out of the people held in Syrian-Kurdish detention camps, 
approximately 75% is female. This high percentage is due to the fact that a large part of 
male foreign fighters have died in combat, leaving their wives and children behind. At 
least 210 children with a Dutch link remain in Syria and Turkey, of which over 75% was 
born in the area, whereas the other 25% was born in the Netherlands. This means that 
more than half of the children is below the age of 4. Approximately 95 children reside in 
Syrian-Kurdish refugee camps. Around 60 are with jihadi groups in North-Western 
Syria, 25 are elsewhere in Syria and 30 are in Turkey.   11

1.2.2. Key characteristics of Dutch Foreign fighters 
Dutch foreign fighters generally have the Dutch nationality and most of them (around 
46%) are of Moroccan descent, either because their parents were born in Morocco, or 
because they were born there themselves. Others are of Turkish, Syrian, Chechen, 
Somali, and Algerian descent.  In the Netherlands over 70% of departees resided in the 12

four major cities: Amsterdam, Rotterdam, Utrecht, and most prominently The Hague 
and its neighbouring areas.  Most jihadists who decide to join the jihad in Syria or Iraq 13

tend to know someone who’s already traveled to ISIS-controlled territory. This ‘chain 
migration’ usually happens through old friends from the same neighbourhood or former 
classmates. This explains the relatively large group of foreign fighters originating from 
cities such as the Hague and Zoetermeer. Another characteristic is the age of foreign 

 AIVD. “ Uitreizigers en terugkeerders.” (last accessed on August, 18 2020)
11

 https://www.aivd.nl/onderwerpen/terrorisme/dreiging/uitreizigers-en-terugkeerders 
 Bakker, Edwin & Bont, Roel de. “Belgian and Dutch Jihadist Foreign Fighters (2012–2015): 12

Characteristics, Motivations, and Roles in the War in Syria and Iraq, Small Wars & 
Insurgencies.” [p. 840]

 Ibid. [p. 841]13

https://www.aivd.nl/onderwerpen/terrorisme/dreiging/uitreizigers-en-terugkeerders
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fighters. Most of them are in their early or mid-twenties, with the average age at 23.5 
years.  The females tend to be slightly younger than the male foreign fighters and they 14

represent 24% of the Dutch total. The percentage of females has become higher over the 
years, as the largest part of the foreign fighters that have died in combat are male. 
Despite the generally young age of the departees, most of them (64%) were married. 
The wives of foreign fighters and their children would either depart with the males or 
join them at a later stage. So in most instances the foreign fighters were closely 
connected to each other, either through kinship or friendship. Most Dutch foreign 
fighters exclusively come from lower and middle-class households and about 21% is 
employed, 41% is unemployed and 38% is a student.  These statistics are to be 15

expected, considering that most foreign fighters are in their early or mid-twenties. 
Around 20% of Dutch (and Belgian) jihadists had been suspected of a criminal offence 
prior to their departure.  

1.2.3. Motivations for travelling to Syria or Iraq 
Motivations of Dutch foreign fighters to travel to Syria or Iraq can be divided into two 
categories: push and pull factors. As mentioned before, many of the jihadists stem from 
the lower strata of society, often growing up in relatively poor neighbourhoods, having 
difficulties at school an/or coming in contact with the authorities. Consequently, some 
Dutch foreign fighters showed feelings of meaninglessness in their lives and frustration 
about their position and status in society, as well as feelings of being discriminated 
against. Especially in foreign fighters with Moroccan heritage these kind of feelings 
seem present. Besides leaving the Netherlands due to feeling like they have no future 
here, the pursuit of excitement also played a role for other foreign fighters.   16

Regarding the pull factors a distinction must be made between the different ‘waves’ of 
foreign fighters. In the early stages of the Syrian civil war, many foreign fighters felt a 
sense of duty to help their fellow Muslims fight the repression and human rights 
violations committed by the Assad-regime. The lack of an international response against 
the regime was also a contributing factor. The rise of ISIS instigated a second wave of 
foreign fighters, drawn to the appeal of the violent jihad, the sense of belonging and the 
will to live under strict Islamic law in the ultimate ‘caliphate’, as propagated by ISIS.  17

However, various personal reasons for joining the conflict, like the ones mentioned 
above, seem to be predominant. ISIS’ call to people who practice certain occupations 
(such as doctors and technicians) has made the group of foreign fighters very diverse, as 
people who do not wish to join in actual combat can still participate in the establishment 

 Ibid. [p. 841]14

 Ibid. [p. 843]15

 Ibid. [p. 845]16

 Ibid. [p.846]17
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of the Caliphate. Determining the type of job a foreign fighter is assigned to by ISIS can 
possibly prove valuable in criminal proceedings. Dutch foreign fighters generally seem 
to get a role in armed combat and after a couple of months of training end up at the front 
lines. They are assigned to battalions, which are often organised based on shared 
language. So Dutch ISIS members would be grouped with other Dutch members.  18

Those not engaged in combat and, therefore, not directly involved in possible war 
crimes, are tasked with administrative jobs. But even then, it is difficult to see those jobs 
separately from the jihad, as they often require the use of violence as well. For instance, 
being part of the religious police (al-Hisbah) does not place members at the front lines, 
but does give them the mandate to punish people who violate the religious rules.  

Most women are not involved in armed conflict, as in ISIS’ doctrine their sole duty is to 
marry and raise as many children as possible. Some do, however, join the female 
religious police unit, the al-Khansaa brigade.  They could be more directly involved in 19

human rights violations. Recruiting other women into ISIS and contributing to 
propaganda are other important tasks for female foreign fighters.  20

1.3 The threat posed by returnees  

1.3.1. Male returnees  
The number of terrorist attacks on European soil has been rather low. The threat, 
however, lies in what Bakker calls “low risk, high impact”.  The relatively small 21

number of attacks that did happen, like the Paris attacks in November 2015, had a huge 
impact on security agendas in most EU member States, but also on people’s perception 
of the threat posed by returned foreign fighters. 

It’s not very likely that returned foreign fighters will just settle back into their old life, 
especially those who will still feel as purposeless and frustrated with their life in Europe 
as prior to their departure. This group of returnees may be particularly vulnerable to 
contact from the same people who recruited them in the first place. Furthermore, even 

 Ibid. [p. 848]18

 Weggemans, Daan, et al. “Bestemming Syrië. Een exploratieve studie naar de leefsituatie 19

van Nederlandse ‘uitreizigers’ in Syrië.”  Universiteit Leiden & Universiteit van Amsterdam 
(2016). [p. 55] 

 Ibid. [p. 54]20

 Bakker, Edwin. & Roy van Zuijdewijn, Jeanine de. “Jihadist Foreign Fighter Phenomenon in 21

Western Europe: A Low-Probability, High-Impact Threat.” The International Centre for Counter-
Terrorism – The Hague 6, no. 9 (2015).
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though ISIS has lost most of its territory, their propaganda has not decreased and 
continues to influence returnees and other people susceptible to radicalisation.   22

There are roughly five different categories of male returnees, all forming a different 
level of security risks.  Firstly, there are those who returned in the early stages of the 23

conflict, before the gradual decline of ISIS, because their participation did not turn out 
to be as they had envisioned. The risk posed by this group remains uncertain. Not 
everyone who joined the conflict in Syria or Iraq has intentions to become a domestic 
terrorist. However, some of them might develop feelings of nostalgia and look back 
more positively on their time with ISIS than they did immediately after returning. They 
could eventually take up arms again and wage jihad, even if not as a member of ISIS. 
The second group is formed by those who returned at a later stage, but returned 
disillusioned. This disillusion may be the result of internal conflict or ISIS’ violence 
towards other Muslims. It does not necessarily entail disillusion with ISIS’ objective. 
They could still be willing to participate in the fight for an Islamic State ruled by sharia 
law, and therefore they still pose a significant security risk. Thirdly, there’s a group of 
fighters that joined the jihad out of a sense of adventure and heroism portrayed by ISIS. 
Fighters that stayed to defend the Caliphate even once it began collapsing, but did 
eventually return, could still seek the same adventures and be stimulated to join other 
jihadist conflicts, for instance in the Philippines, the Sinai and Libya. The fourth group 
comprises ISIS members that stayed and fought until the end of the conflict and were 
captured and deported. This group is especially dangerous as they have not renounced 
the aims of ISIS and are likely to continue their jihad in some other way. They could 
facilitate and/or carry out terrorist attacks on European soil, play a role in recruitment 
and encourage sympathisers to carry out attacks. Finally, there are those who were sent 
home or elsewhere by ISIS itself with the purpose of carrying out terrorist attacks in 
Europe. The terrorists responsible for the Paris attacks on November 2015 and the 
Brussels attack on March 2016 were foreign fighters who were purposefully sent back 
to their European home countries to carry out these attacks.  

1.3.2. Female returnees and children  
Besides the categories of male foreign fighters mentioned in the previous section, there 
is another category of returnees that pose a security risk; women and children. As 
mentioned, European women who travel to Syria and Iraq generally do not directly take 
part in hostilities. They do, however, play a role in disseminating propaganda and in 
recruiting other women to travel to Syria to join the jihad. Their motivations for joining 

 Clarke, Colin & Winter, Charlie. “The Islamic State may be failing, but it’s strategic 22

communications legacy is here to stay.” War on the Rocks. (August 17, 2017) 

 https://warontherocks.com/2017/08/the-islamic-state-may-be-failing-but-its-strategic-
communications-legacy-is-here-to-stay/ 

 Supra note 3 [p. 18-21]23

https://warontherocks.com/2017/08/the-islamic-state-may-be-failing-but-its-strategic-communications-legacy-is-here-to-stay/
https://warontherocks.com/2017/08/the-islamic-state-may-be-failing-but-its-strategic-communications-legacy-is-here-to-stay/
https://warontherocks.com/2017/08/the-islamic-state-may-be-failing-but-its-strategic-communications-legacy-is-here-to-stay/
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the jihad range from having romantic ideas about marrying a ‘heroic mujahideen’ to 
wanting to contribute to building a new Islamic State and follow strict Salafi 
interpretation of Islam. Similar to there not being a typical male European foreign 
fighter, there is no typical female foreign fighter. In western media they are often 
perpetrated as naive young women who are persuaded into joining jihad. For some 
women this is true, but others are fanatic supporters of the jihad cause.  Notably, there 24

has been an increase in female involvement in terrorist plots in Europe, jumping from 
13 percent and 5 percent in 2014 and 2015 respectively, to 23 percent in the first five 
months of 2017.   25

Regarding the involvement of children in jihad, ISIS considers anyone over the age of 
fifteen to be an adult, and boys from the age of nine receive weapons training and are 
taught to kill.  Even below the age of nine, children are already subject to 26

indoctrination. Therefore, these jihadi wives and their children pose a security risk 
similar to the males.  

1.4 Conclusion  

The majority of Dutch foreign fighters have jihadist motivations for participating in the 
Syrian civil war and join the ranks of ISIS. In most international, European and national 
legislation ISIS is deemed a terrorist organisation and membership classifies as a 
criminal offence on itself. The scale of the European foreign fighter participation in 
Syria and several successful terrorist attacks carried out by returnees have caused the 
threat posed by foreign fighters to be perceived as significant. Accordingly, many 
European States, including the Netherlands, have adopted legislation and other 
measures in order to prevent and penalise travelling to join a foreign armed conflict.  

 Bakker, Edwin & Leede, S de. “European Female Jihadists in Syria: Exploring and Under-24

Researched Topic.” The International Centre for Counter-Terrorism – The Hague 6, no. 2 (2015). 
[p. 4-5] 

 Simcox, Robin. “European Islamist Plots and Attacks Since 2014 - and How the U.S. Can 25

Help Prevent Them” The Heritage Foundation (August 1, 2017) 

https://www.heritage.org/europe/report/european-islamist-plots-and-attacks-2014-and-how-
the-us-can-help-prevent-them 

 Supra note 3 [p. 23-24] 26

https://www.heritage.org/europe/report/european-islamist-plots-and-attacks-2014-and-how-the-us-can-help-prevent-them
https://www.heritage.org/europe/report/european-islamist-plots-and-attacks-2014-and-how-the-us-can-help-prevent-them
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2. Foreign fighters under international humanitarian law 

This chapter will look into a potential violation of international humanitarian law (IHL) 
by participation in the Syrian civil war by a Dutch foreign fighter. IHL, as a regime of 
international law, is very relevant in establishing the legality of foreign fighter 
participation in Syria. IHL sets the rules for the classification of the conflict and the 
corresponding rights and obligations of people either directly or indirectly involved in 
that specific conflict. IHL differentiates between categories of individuals involved in, 
or affected by conflict, on the basis of a series of criteria, including nationality, conduct 
and motivations. These categories and the framework they are part of depend on the 
type of conflict. A distinction is made between an International Armed Conflict (IAC) 
and a Non-International Armed Conflict (NIAC), with the former being regulated more 
extensively. For instance, the Prisoner of War (POW) regime is not applicable in a 
NIAC. The different rules relating to the detention of persons captured and/or held for 
security reasons, or relating to criminal responsibility for IHL violations also depend on 
the classification of the conflict. The following section will look deeper into the two 
types of armed conflict. Section 2.2 will discuss the conflict in Syria and how it should 
be classified. Section 2.3 sets out the right and obligations of foreign fighters in an IAC 
and section 2.4 the rights and obligations of foreign fighters in a NIAC.  

2.1. International Armed Conflict or Non-international Armed Conflict 

2.1.1. International Armed Conflict 
According to Common Article 2 to the Geneva Conventions of 1949 (GC 1949), an IAC 
is “all cases of declared war or of any other armed conflict which may arise between 
two or more of the High Contracting Parties”. Thus, there are only two criteria: (a) the 
conflict must be between two (or more) States and (b) it must be an armed conflict. The 
reasons for the conflict or the intensity of it is irrelevant, and a formal declaration of war 
is not required. The qualification of a conflict as an IAC is dependent on factual 
conditions. For instance, if either of the parties does not recognise the adverse party as a 
State, or if either of the parties does not resist an attack, it is still an IAC.  These 27

criteria were endorsed by the International Criminal Tribunal for the former Yugoslavia 
(ICTY) in the Tadic case and have been widely accepted since.  According to Article 1 28

§4 Additional Protocol I an IAC includes “armed conflicts in which peoples are fighting 

 Pictet, Jean (ed.). ‘Commentary To Geneva Convention III Relative to the Treatment of 27

Prisoners of War.' [1960] 

 Prosecutor v. Tadic, Case No. IT-94-1-AR72, Decision on Defense Motion for Interlocutory 28

Appeal on Jurisdiction, T 70 (International Criminal Tribunal for the Former Yugoslavia October. 
2, 1995). 
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against colonial domination and alien occupation and against racist régimes in the 
exercise of their right of self-determination”. 

2.1.2. Non-International Armed Conflict 
In order to establish what qualifies as a NIAC under international humanitarian law, two 
main sources must be examined: common Article 3 GC (1949) and Article 1 of 
Additional Protocol II.  

Common Article 3 GC (1949) applies to “armed conflicts not of an international 
character occurring in the territory of one of the High Contracting Parties”. The broad 
scope of this provision includes many different conflict situations, such as conflicts 
between governmental forces and non-governmental groups, or between non-
governmental groups only. Additional Protocol II deals with the rules of IHL in non-
international conflicts only. Article 1 AP II has more restrictive criteria than common 
Article 3 GC (1949), determining that a NIAC is an armed conflict “which takes place 
in the territory of a High Contracting Party between its armed forces and dissident 
armed forces or other organised armed groups which, under responsible command, 
exercise such control over a part of its territory as to enable them to carry out sustained 
and concerted military operations and to implement this Protocol.” This definition is 
more restrictive. Firstly, it requires the non-governmental forces to exercise some level 
of territorial control, and secondly, it only applies to armed conflicts between a 
governmental party and one or more non-State groups. It does not apply to armed 
conflicts between non-State groups vice versa. Furthermore, Article 1 (2) AP II excludes 
situations of internal disturbances and tensions from being a NIAC, such as riots and 
isolated and sporadic acts of violence. Nevertheless, in the Tadic case the ICTY 
included armed conflicts between two or more non-State groups in its definition of a 
NIAC, and this approach has been followed by other international bodies.  This 29

approach could be preferable in conflicts where governmental power is crumbling to the 
point where one can no longer deem that government as holding effective control and 
authority over their territory, and various insurgent groups fight over that authority. 

In the Tadic case, the ICTY established two main criteria for the existence of a NIAC: a 
minimum level of intensity and a minimum level of organisation of non-State armed 
groups. Contrary to IACs, NIACs do require a certain threshold of intensity of violence 
to be deemed an armed conflict. This criterion of intensity encompasses both the length 
and scale of violence.  The minimum level of intensity of hostilities is reached for 30

instance, when a government is forced to use military force against insurgent groups, 

 Ibid. [§70]29

 Prosecutor v. Haradinaj, Case No. IT-04-84-T, Judgment, (International Criminal Tribunal for 30

the Former Yugoslavia April. 3, 2008) [§49] 
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instead of mere police forces.  Another indicator for the intensity is the involvement of 31

the UN Security Council. A second criterion for the existence of a NIAC is that the non-
State armed groups, like insurgents groups, have a certain level of organisation.  For 32

example, they should have a command structure and have the capacity of carrying out 
military operations. The requisite of organisation was not detailed further in Tadic, but 
was expanded in later case law.  A certain level of organisation can be evidenced by a 33

number of factors, including the ability to recruit, train and equip new members, as well 
as having a general staff that can issue public statements, and commanders who give out 
combat orders and who lead subordinate units.   34

Furthermore, a NIAC can become an IAC through internationalisation of the conflict. In 
many NIACs some or all parties involved are internationally backed by States that have 
certain interests in the outcome of the conflict. Usually, this involvement entails 
economic and/or material support, and in such cases the conflict is still a NIAC. 
However, when a State backing the non-State armed group starts exerting overall 
control over this non-State group, the conflict internationalises. Overall control occurs 
when the involvement of the backing State shifts from having a mere facilitating role to 
having a role in organising, coordinating or planning the military actions of the non-
State armed group.   35

Another question of relevance for internationalisation of a conflict is if an outside State 
has the territorial State’s consent. Without this consent, military actions against armed 
forces of the territorial State would obviously constitute an IAC. Does the same go for 
attacks against a non-State armed group that operates on the territory of the State. In 
international law and legal scholarship views on this differentiate and the matter has not 
yet been settled.    36

 Cullen, Anthony. “The concept of non-international armed conflict in international 31

humanitarian law.” Vol. 66. Cambridge University Press (2010). [p. 146]

 Ford, Christopher M. "Syria: A Case Study in International Law." University of Cincinnati Law 32

Review, vol. 85, no. 1, March 2017, p. 185-230. [p. 213]
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2.2. The Syrian conflict: an IAC or a NIAC? 

The Syrian conflict is a very complex situation, with various groups and organisations 
fighting over territory and influence. The conflict started out with prodemocracy 
protests within the general Arabic Spring movement. The protests led to an armed 
rebellion against the Syrian government. Later, the conflict developed into an outright 
civil war with a plethora of non-State armed groups fighting the regime and each other. 
The Syrian regime is supported by a number of these groups, most notably the National 
Defence Force and Hezbollah, and is internationally backed by Iran and Russia.  The 37

main opposition groups are the Free Syrian Army, the Islamic Front and the Syrian 
National Coalition. Aside from this mainstream opposition, there are the Kurdish forces 
(who are internationally backed by the United States) and jihadist groups like ISIS and 
the Al Nusra Front. Thus, most of these parties are backed to some degree by 
international partners. Could this involvement of other States lead to a qualification as 
an IAC? Section 2.2.2. will analyse if this was the case. But first, the following section 
will determine if the threshold for a NIAC was even reached, or if the hostilities are 
merely internal disturbances. The ICTY established the following test for the 
classification of a NIAC. 

2.2.1. Threshold for NIAC reached? 
As mentioned in section 3.1.2, the first criterion for a NIAC was the intensity (the 
duration and the scale of violence) of the conflict. According to the ICTY the criterion 
of duration of hostilities should be loosely interpreted, indicating there is a time 
element, but there is no strict minimum period of armed conflict. The hostilities have to 
be ‘protracted’, but not necessarily sustained or continuous.  Even though the Syrian 38

government and president Assad have regained a significant part of their former control 
over Syria, the war is not yet concluded. Various armed groups still fight the regime and 
each other. Notwithstanding ISIS’ military defeats over the last few years, it has, 
however, profited from the world wide outbreak of the Corona virus and the lockdowns 
in many countries. With the Iraqi military and police forces enforcing lockdowns in 
cities and their subsequent absence from combat zones, ISIS has launched several new 
attacks in Iraq and is starting to slowly regain some of its former territory.  If ISIS were 39

to get a proper foothold in Iraq again, the hostilities may easily spread to Syria as well. 

 UN Commission of Inquiry (A/HRC/30/48): “Report of the independent international 37

commission of inquiry on the Syrian Arab Republic.“ (2015). II. [§11]
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The duration of the conflict in Syria mounts up to nearly a decade of civil war since its 
start in 2011, and the hostilities are ongoing. The other criterion for establishing the 
intensity of a NIAC, the scale of violence, has also been reached. The United Nations 
Commission of Inquiry first reported in 2012 that the required level of intensity was 
met, stating that armed violence had increased in intensity and spread to new areas; 
sporadic clashes between the armed actors evolved into continuous combat; and all 
army divisions and security services were engaged in military operations.  The second 40

criterion, which requires a level of organisation of the non-State armed groups, was also 
met. The majority of these groups have a clear command structure, are capable of 
carrying out military operations and at some point have exerted territorial control.   41

2.2.2. Internationalisation of the conflict 
Notwithstanding the involvement of outside States, the Syrian conflict is a NIAC. The 
main hostilities are between several non-State armed groups (who are in conflict 
amongst themselves as well) and the Syrian government. The involvement of outside 
States does not necessarily internationalise the conflict. Iran and Russia conduct 
military operations and provide support to certain pro-government armed groups 
(including the National Defence Forces), with the consent of the Syrian government.  42

This rules out an IAC between these parties. On the other side of the conflict, there are 
numerous non-State armed groups that form the mainstream opposition, including the 
Free Syrian Army, the Islamic Front, and the Syrian National Coalition. Apart from 
these opposition groups, there are the Kurdish forces and several jihadist groups (most 
prominently ISIS and the Al Nusra Front). The majority of these groups pursue the aim 
of overthrowing the Syrian government, but they also fight one another. The Kurdish 
forces, for example, are in an ongoing conflict with ISIS, but have also clashed with 
Turkey, that declared them a terrorist organisation.  The Kurdish forces have received 43

material and economic support by the United States. Aside from providing support to 
parties to the conflict, some States have been more directly involved. A number of 
western States, including the United States, the United Kingdom, France and the 
Netherlands have carried out airstrikes on ISIS-targets within Syrian territory.  Russia 44
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and Iran have acted similarly, by conducting airstrikes against ISIS and opposition 
groups, but also deploying military personnel in Syria.  There have been a couple of 45

instances that could point to a possible IAC. For example, when the Syrian government 
downed a Turkish fighter jet in 2012, or when two Turkish F-16s shot down a Russian 
jet fighter that flew on the Turkish-Syrian border.  One could argue that these incidents 46

internationalised the Syrian conflict. On the other hand, one could argue that these 
incidents constitute a separate conflict. Either way, most States do not seem very eager 
to declare the existence of an IAC.  

2.3. Foreign fighters in IACs 

Section 2.2 has established the Syrian conflict as a NIAC. However, the conflict is not 
over yet, and  could still become an IAC through the process of internationalisation. 
Therefore, it is worth looking into the status of foreign fighters in the Syrian conflict as 
if it were an IAC. In case of an IAC international humanitarian law distinguishes 
between civilians and combatants, both of which grant different degrees of protection to 
individuals. By nature, most foreign fighters will obviously fall into the latter category. 
In the circumstance that a combatant falls into the hands of the adverse party, they will 
be granted the status of Prisoner Of War (POW), if certain conditions are met. These 
conditions vary depending on which treaties States are bound by.  The two most 47

common treaties that deal with the issue of POWs are the Additional Protocol I and 
Geneva Convention III, with GC III having more restrictive criteria for obtaining POW 
status. Syria is party to the 1949 Geneva Conventions and Additional Protocol I.  

2.3.1 Geneva Convention III 
Article 4 GC III attributes POW status (and lawful combatant status) to the following 
individuals:  

(2) Members of other militias and members of other volunteer corps, including those of organised 
resistance movements, belonging to a Party to the conflict and operating in or outside their own territory, 

 Tsvetkova, Maria. “Russian soldiers geolocated by photos in multiple Syria locations, 45
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even if this territory is occupied, provided that such militias or volunteer corps, including such organised 
resistance movements, fulfil the following conditions: 

(a) that of being commanded by a person responsible for his subordinates; 
(b) that of having a fixed distinctive sign recognisable at a distance; 
(c) that of carrying arms openly; 
(d) that of conducting their operations in accordance with the laws and customs of war. 

When assessing if foreign fighters who joined ISIS and participated in the jihad could 
meet these conditions and obtain POW status, a number of reservations may arise. 
Condition (a) of the article, will likely be no issue, as there is considerable information 
available on the internal structure of ISIS. It appears they have a hierarchical structure, 
and soldiers are commanded by superior combatants. The second and third conditions 
are problematic. ISIS does have symbols and in its propaganda their fighters are shown 
to carry their notorious black flag, but they do not wear a standard uniform, nor is it 
clear they wear a distinctive sign recognisable at a distance. Common to the type of 
warfare carried out by ISIS is that they blend into the civilian population when not 
engaged in combat. Therefore, the fulfilment of condition (b) and (c) are both 
disputable. The last condition, that they conduct their operations in accordance with the 
laws and customs of war, is undoubtedly not fulfilled. Evidenced by their own 
propaganda material, such as video’s in which they behead civilians, ISIS has 
committed gross human rights violations, torture and many other war crimes.  48

Establishing involvement in these type of acts for each individual foreign fighter, will 
be problematic. However, ISIS as whole is undoubtedly guilty of these crimes and 
therefore foreign fighters that joined ISIS will not be granted the status of lawful 
combatant and POW under GC III.  

2.3.2. Additional Protocol I 
As mentioned, AP I has less restrictive conditions for granting POW status than GC III, 
but it is more apt to deal with the reality of modern warfare, which increasingly uses 
guerrilla tactics rather than out in the open battles. Under AP I POW status is dependent 
on having the status of combatant, contrarily to GC III which does not contain a 
definition of combatant. Only individuals with the status of combatants are entitled to 
participate in hostilities, whereas individuals without that status are liable to prosecution 
under the criminal law of their captors. In granting combatant and POW status, AP I 
does not distinguish between regular armed forces on one hand and non-governmental 
forces, such as militias or volunteer groups, on the other. It is less restrictive in its 
criteria for POW status since these criteria are not specified in as much detail. For 
instance, it requires the principle of distinction, but does not specify how. The provision 
lists exemptions in certain situations for carrying arms openly and being recognisable as 

 UN Commission of Inquiry on the Syrian Arab Republic (A/HRC/27 CRP.3) : “Rule of Terror: 48
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a combatant. AP I does require respecting the rules of international law for armed 
conflict (LOAC) by parties to the conflict as well as individuals. Thus, under AP I 
foreign fighters that joined ISIS would not be granted combatant or POW status either.  

2.3.3. Mercenary Status  
In an IAC foreign fighters that joined ISIS are not entitled to either civilian nor 
combatant and POW status. AP I also recognises a category of fighters as mercenaries. 
Could the foreign fighters claim this status and is that even preferable for them? Being a 
‘mercenary’ is not a crime in and of itself, but it does carry legal consequences in 
international humanitarian law. The status of mercenary holds fewer rights than the 
status of combatant or civilian. In IHL a mercenary is liable to criminal prosecution 
after the war has ended, for crimes such as murder or manslaughter.  He is not entitled 49

to POW status. Basically, he only holds the absolute minimum human rights granted by 
article 75 AP I. So what is the difference between a mercenary and a foreign fighter? 
According to article 47 (2) AP I a mercenary is any person who is specially recruited 
locally or abroad in order to fight in armed conflict and does, in fact, take part in the 
hostilities. The difference with a foreign fighter lies in the motivation to take part in the 
hostilities. A mercenary is usually motivated by private gain in the form of material 
compensation as opposed to a foreign fighter who is motivated by ideology and/or 
religion. The data discussed in chapter I of this thesis shows that European foreign 
fighters that joined the war in Syria, wether this was in order to support the 
prodemocracy movement and fight the Assad-regime, or join ISIS’ jihad, were primarily 
motivated by ideology or religion. Undoubtedly, private gain played a role as many 
departees were lured into jihad under false promises of a prosperous life in the 
caliphate, but even within this motivation, ideology prevails. Therefore, European 
foreign fighters should not be considered mercenaries.  

2.4 Foreign Fighters in NIACs 

As mentioned earlier, NIACs are regulated less extensively than IACs. Common Article 
3 GC (1949) is applicable and Additional Protocol II is focused entirely on NIACs. 
Syria is not party to AP II, however, and therefore only the Geneva Conventions and 
rules of customary international law apply in the Syrian conflict. Under Common 
Article 3 GC (1949) a government has the right to prosecute, try and sentence its 
adversaries for crimes under its national laws. Common Article 3 (nor Additional 
Protocol II for that matter) does not provide combatant or POW status to members of 
opposition groups. Does this automatically mean that foreign fighters are civilians? In 
most domestic legislation rebellion is a crime and therefore anyone who takes up arms 
in an effort to fight the government is liable under domestic criminal law. This also 

 Article 47 AP I49
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holds true for foreign nationals that participate in the rebellion.  In a NIAC people are 50

not protected based on their legal status, but rather on their actual activities. Customary 
international humanitarian law and the law of armed conflict (LOAC) have established 
the doctrine of direct participation. Civilians who take direct part in hostilities do not 
enjoy the protection granted by Article 13 AP II for as long as they directly participate.  51

This entails that civilians who directly participate in hostilities lose their protection 
against direct attack only for the time that they participate, and regain the protection as 
soon as they no longer participate (a revolving door of civilian protection). The 
participation must be sporadic, organised and spontaneous. Direct participation is not 
clearly defined in any IHL treaty. Drawing on Article 31 (1) Vienna Convention on the 
Law of Treaties the notion of direct participation must be interpreted in good faith and 
in accordance with its ordinary meaning in the context of the object and purpose of IHL. 
The ICRC established three cumulative criteria for the qualification of direct 
participation in hostilities. Firstly, the threshold of harm must be reached. The act must 
be likely to harm military operations or capacity of the adverse party, or inflict serious 
harm upon persons protected against direct attack (like civilians). Secondly, there must 
be a direct causal link between the act and the expected harm resulting from that act. 
Thirdly, the act must be intended to cause the harm stipulated in the first criteria, for the 
benefit of the party and to the detriment of the adverse party. Preparatory acts and the 
deployment to and return from the acts fall within direct participation. Engaging in 
training, recruiting and/or financing are all activities that do not constitute direct 
participation in hostilities. The Interpretive Guidance further stipulates that these 
conditions must be evaluated for each individual case. 

When individuals join an armed organised group and go beyond spontaneous, 
unorganised and sporadic participation, they cease to be a civilian all together. They lose 
their civilian protection as soon as they become a member of an armed organised group 
and will regain the protection when they cease to be a member. The revolving door is 
then no longer based on direct participation in specific acts, but purely on membership. 
This membership starts when a person assumes a continuous combat function.  The 52

combat function requires a lasting integration into the armed forces of the non-State 
organised group. If members of such groups retained civilian status, they would have a 
significant advantage in the conflict, for the State armed forces could only attack them 
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in situations where they are directly participating, whereas the State armed forces could 
be attacked at any moment. This farmer by day, guerrilla by night situation is 
undesirable and therefore customary IHL excludes members of non-State armed groups 
in a continuous combat function of civilian protection.  

Both civilians directly participating in hostilities and members of armed organised 
groups are liable to criminal prosecution after they regain civilian protection. Due to the 
nature of IHL, it does not criminalise either category but both are not entitled to 
combatant status and can therefore be prosecuted under domestic law for crimes such as 
treason, rebellion or murder. In conclusion, members of armed organised groups and 
foreign fighters that join such groups fall outside of the protection that either civilian or 
combatant status offers. They are not protected from direct attack as a civilian would be, 
nor are they exempt from criminal liability as combatants would be. These issues are 
very relevant to members of ‘ordinary’ armed organised groups, but less relevant for 
members of ISIS due to the nature of their activities. Even if they had combatant status 
or civilian status, they could still be prosecuted for certain international crimes like 
crimes against humanity or war crimes.  

2.5 Conclusion  

A foreign fighter cannot claim any status, and they bear no specific rights under IHL 
other than the absolute minimum protection that is always applicable to any human 
being in any circumstance. IHL does not specify the legality of participation in the 
conflict by foreign fighters, but the lack of protection granted to them shows that their 
participation is rather unwelcome.  
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3. Foreign fighters under international human rights law  

The following chapter focusses on foreign fighters and their obligations as members of 
a non-State armed group under international human rights law (IHRL). The regime of 
international human rights law has substantial overlap with international humanitarian 
law (IHL). IHRL is complementary to IHL in certain circumstances. For example, in an 
internal conflict the application of IHL is only triggered if the internal disturbances 
reach a minimum level of intensity required for the classification as a NIAC. IHRL is 
always applicable, in conflict and in peacetime, either through the signing of human 
rights treaties or through customary international law.  It overlaps in the sense that 53

many human rights are also guaranteed by IHL, and as a lex specialis IHL prevails over 
IHRL. IHRL and international criminal law (ICL) overlap as well, but the distinction is 
much clearer. ICL only deals with the most serious human rights violations, like war 
crimes, genocide and torture, whereas IHRL entails a wider range of human rights, like 
the freedom of religion and the freedom of expression. Furthermore, ICL looks into 
individual responsibility. IHRL focusses on responsibility of collective entities instead. 
Historically, these collective entities were limited to States, but more and more 
arguments are made for including other entities, like multi-national corporations and 
international organisations, in the applicability of IHRL. This chapter examines the acts 
of foreign fighters (as members of non-State armed groups) participating in the Syrian 
civil war under IHRL. The following section will examine if non-State armed groups 
are even bound by IHRL. Section 3.2 takes that framework to determine if ISIS, 
specifically, is bound by IHRL, as the majority of Dutch foreign fighters join the 
conflict by becoming member of ISIS. The final section looks into what consequences 
follow for non-State armed groups from being bound by IHRL.  

3.1. Are non-State armed groups bound by International Human Rights Law? 

In legal discourse there are three main doctrines that deal with this question: the 
conservative doctrine, the intermediate doctrine and the progressive doctrine.  54

According to the conservative doctrine non-State armed groups and other non-state 
actors are not bound by IHRL. This doctrine is based on the general rule in IHRL that 
States have the negative obligation to not infringe on their subject’s rights and the 
positive obligation to prevent other entities to infringe on their rights. It further assumes 
that all States are capable of preventing other entities of infringing on its subject’s 
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rights. However, in reality many States where internal disturbances and human rights 
violations occur, are often weak, failing or failed States, that no longer exercise 
sufficient control over their territories to fulfil this positive obligation.  The 55

intermediate doctrine proposes that non-State armed groups are bound by IHRL. It 
follows the notion advocated by the UN Human Rights Committee that human rights 
belong to the people in a State, and if another regime would take on the role of the State 
in that territory, the rights simply remain with the people.  This would still hold true in 56

situations where a non-State armed group takes on this role. Under this doctrine 
territorial control is the condition for the applicability of IHRL. Non-State armed groups 
that exercise such a high level of effective control over a region, that they function as a 
de facto government, are bound by international human rights law.  This doctrine 57

would be in line with the original purpose of human rights law, which is to protect 
individuals from infringement on their civil, political, social and economic rights, from 
whatever entity this infringement may come.  IHRL governs the vertical relationship 58

between sovereign State and individual. If a non-State entity functions as a sovereign 
State, then human rights obligations should be extended to that entity. The progressive 
doctrine proposes that all non-State armed groups are bound by human rights law, but 
the extent of territorial control would determine the extent of human rights 
obligations.  Thus, a well organised non-State armed group exercising a high level of 59

territorial control would also have more extensive human rights obligations. Within this 
doctrine the extent to which non-State armed groups are bound by IHRL still needs to 
be decided. This doctrine is gaining popularity amongst legal scholars and other 
experts.   60

The primary sources of IHRL are human rights treaties and customary international law. 
However, becoming party to human rights treaties is only open to states. In legal 
academic discourse there is an increasing attention on including non-State actors in 
human rights treaties. Depending on the type of non-State actor and its overall purpose 
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and modus operandi, this could be a progressive development, based on the reality of 
circumstances. For example, the Kurdish authorities could be a contender for becoming 
party to a human rights treaty (not taking into account any political difficulties, as they 
are beyond the scope of this thesis), as they function as a government in the area where 
they exercise territorial control . However, in the case of a non-State armed group that is 
recorded to violate human rights, like ISIS, it is hard to imagine they would even wish 
to become party to a human rights treaty. From the international community’s 
perspective it would be rather undesirable to allow an organisation like ISIS to become 
party to a treaty. Not only would it result in the ‘inflation’ of the entire treaty, but it 
would also provide ISIS with a certain international recognition and legitimacy. 
Obviously, for many States this is unacceptable. Due to this matter not being settled yet, 
non-State armed groups are mainly bound by customary international law. Certain 
human rights obligations are well established within customary international law, with 
negative obligations on one hand (refraining from violating human rights) and positive 
obligations (protecting human rights, by not allowing other parties to violate them) on 
the other hand. Determining the scope of the obligations for the different types of non-
State armed groups should be conducted on a case-by-case basis. Within the progressive 
doctrine, the general guideline holds that all non-State armed groups, so including those 
that do not have a high degree of organisation or effective control over a territory, are 
bound by certain negative obligations, like the prohibition of torture and enslavement.  61

Non-State armed groups that do have a degree of effective control over a territory 
similar to a government should also be bound to positive human rights obligations. The 
UN Security Council has held de facto authorities responsible for violations of human 
rights on numerous occasions, for example in Resolution 1333 (2000) it held the Taliban 
responsible “for the well-being of the population in the areas of Afghanistan under its 
control”. Then there are of course groups that fall in between these two categories, 
because they do exercise a certain degree of control over a territory but not to the extent 
of a government. For these groups especially, a case-by-case evaluation must be carried 
out to determine the scope of their human rights obligations.  

3.2. Is ISIS bound by international human rights law? 

The Commission of Inquiry on Syria has issued a report in which it essentially 
underwrites the progressive doctrine mentioned in the section above. Non-State armed 
groups are bound by international human rights law to the extent of effective control 
exercised over a territory. At the peak of its power, ISIS fulfilled the role of a full 
fletched government, wielding a high degree of effective control over a vast territory 

 Ibid. 61
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and imposing extensive laws on the people living in their territory.  As stated in 62

previous chapters, ISIS has committed a whole range of human rights violations, from 
torture and arbitrary killings (negative obligations), to not guaranteeing the right to fair 
trial and the freedom of expression (positive obligations). In its report, the Commission 
argued that under customary international law ISIS is bound by human rights 
obligations, both negative and positive. An issue that arises in IHRL is if and when a 
human rights violation can be attributed to a non-State armed group, instead of the 
individual perpetrator. Considering that ISIS usually claims responsibility for the 
atrocities committed by its members, attribution does not seem to pose a problem in 
their case. Vice versa, so attributing a violation to an individual member, can be more 
problematic. Evidence of the involvement in a human rights violation would have to be 
assessed for each individual case.  

3.3 Bound by IHRL: consequences  

Being bound by IHRL and any subsequent violations of IHRL do not carry any direct 
consequences on their own. Indirectly though, perpetrators of human rights violations 
are usually ‘punished’ by condemnation by the international community and/or 
economic sanctions. The UN Commission of Inquiry on Syria has a policy of ‘naming 
and shaming’ non-State armed groups that violate human rights. For the majority of 
non-State armed groups, protecting and ensuring human rights is in their best interest. 
Groups like the Free Syrian Army and the YPG, who seek international recognition and 
approval and are dependent on other State’s support, will be more inclined to respect 
IHRL than groups like ISIS, who care not for the opinion of the international 
community and seem proud of the atrocities they commit.  The practice of naming and 63

shaming, therefore, only has limited effect on groups like ISIS. 

A harsher measure the international community can take is imposing sanctions. UN 
Security Council Resolution 2368 (2017) imposes several sanctions upon any 
individual, group or entity affiliated with ISIS or Al-Qaida. These sanctions include an 
asset freeze, a travel ban and an arms embargo. Economic sanctions have proved 
successful in the past to defeat non-State armed groups like ISIS. It does not, however, 
immediately influence or stop the human rights violations carried out by those groups.  64

In order to achieve that, or at least minimise the violations, a more direct approach is 
needed. As mentioned in Chapter 2 of this thesis, several States have carried out 
airstrikes targeting ISIS operations and their military strongholds, and some States, like 
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Russia and Iran, have deployed troops in support of the Syrian regime to fight the armed 
opposition groups. Military action without the territorial State’s consent in the form of a 
humanitarian intervention could be an option as well, though in the Syrian conflict this 
has not been invoked.  

3.4 Conclusion  

Historically, non-State armed groups and its members are not bound by IHRL. In recent 
practice however, several groups have been held accountable for human rights 
violations committed by them in territory under their effective control. In numerous 
Resolutions and other statements the Security Council has requested, urged and 
demanded non-State armed groups respect human rights and has condemned violations 
by groups like ISIS.  Security Council Resolutions generally have a high standing in 65

the international community and can, therefore, be instrumental in the formation of 
opinion juris, which in turn is a requirement for the formation of customary 
international law.  Thus, if the Security Council regards non-State armed groups as 66

having human rights responsibilities and in their Resolutions holds them accountable for 
violations, this practice may become customary international law (if it has not already).  

 UNSC S/RES/2249 (2015): “Condemns also in the strongest terms the continued gross, 65

systematic and widespread abuses of human rights and violations of humanitarian law (…) 
carried out by ISIL also known as Da’esh;” 
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4. Foreign fighters under international criminal law 

The previous chapter discussed foreign fighters under international human rights law 
and established that foreign fighters belonging to a non-State armed group are 
individually and collectively bound by IHRL. IHRL and international criminal law have 
a large overlap as certain human rights violations are criminalised in ICL. The human 
rights violations that are criminalised are generally the more serious negative human 
rights obligations, like the prohibition of torture or slavery. The previous chapter 
established that foreign fighters are not entitled to any specific status under IHRL and 
are therefore not protected against domestic criminal prosecution. Due to the severity of 
the offences under international criminal law, they are always applicable to any 
individual, even if that individual could claim combatant or civilian status. Therefore, 
this chapter examines the different international crimes relevant to the Dutch foreign 
fighters participating in the Syrian civil war. An interesting question that arises first is if 
foreign fighters commit an international crime just by being a foreign fighters. Is 
participating in a foreign armed conflict a criminal offence on itself?  

4.1 Is participating in an armed conflict by a foreign fighter a crime? 

In international criminal law there is no crime of simply being a foreign fighter. The 
term carries no legal consequences. However, they can still be prosecuted for a plethora 
of international crimes, like war crimes (as laid out in article 8 ICC Statute, such as 
torture, inhuman treatment or wilful killing), crimes against humanity, genocide and 
terrorism. For a person to be convicted of any of such crimes, article 30 ICC Statute 
requires that the acts are committed with intent and knowledge. According to Elements 
of Crimes this would include knowledge of some factual circumstances that established 
the existence of an armed conflict.  With ‘regular’ foreign fighters (meaning: foreign 67

fighters who did not join a terrorist organisation) this may be problematic. However, the 
foreign fighters in Syria are likely to have been very much aware of the circumstances 
of the Syrian civil war and especially the nature of the acts committed by ISIS, due to 
the amount of published material, either by ISIS itself, or by the mainstream media. The 
inclusion of the word ‘some’ in the provision gives a lower threshold to satisfy the 
requirement of knowledge and intent, which makes a potential conviction easier.  
  

 ICC Elements of Crimes (2011), Article 8 (Introduction)(c). 67
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4.2 Other relevant international crimes 

4.2.1. War crimes 
Being a foreign fighter is not a punishable offence under international criminal law, but 
foreign fighters can nevertheless be guilty of the classic war crimes listed in the ICC 
Statute. The Syrian conflict can be classified as a non-international armed conflict (the 
difference between international armed conflict and non-international armed conflict 
will be further examined in chapter 3). Article 8 ICC Statute lists as war crimes in an 
armed conflict of a non-international character, “serious violations of article 3 common 
to the four Geneva Conventions (1949) and namely, any of the following acts committed 
against persons taking no active part in the hostilities, including members of armed 
forces who laid down their arms and those placed hors de combat (…)”; violence to life 
and person, murder, cruel treatment and torture, degrading treatment, taking of hostages 
and the passing of sentences without fair trial. In addition, it lists as war crimes a 
number of violations of the principles established by customary international law 
applicable in NIACs (article 8 (2)(c)). However, the International Criminal Court has 
not dealt with any Syrian foreign fighter case yet, and therefore the prosecution of war 
crimes lies in the hands of States. According to rule 158 of the International Committee 
of the Red Cross, States are obliged to investigate war crimes allegedly committed by 
their nationals. In July 2019, the Netherlands had its first ‘war crime’ conviction of a 
returned foreign fighter. The case dealt with 24 year old Dutch citizen Oussama A, who 
traveled to Syria and fought for ISIS from August 2014 to November 2016. He was 
convicted of membership of a terrorist organisation and perpetration of preparatory acts 
for terrorist crimes. Moreover, Oussama A. had posted a photo of himself on Facebook, 
whilst standing and smiling next to a crucified person.  The Court deemed this a 68

violation of the personal dignity of a human being, and by distributing this photo he 
extended the humiliation and degrading of this person, which constitutes a war crime 
under common article 3 (1)(c) Geneva Conventions.  Oussama A. was sentenced to 7,5 69

years imprisonment.  

4.2.2. Crimes against humanity  
According to article 7 (1) ICC Statute, crimes against humanity entail acts of murder, 
extermination, deportation or forcible transfer of population, torture, or persecution. 
Contrary to war crimes, crimes against humanity do not require the threshold of armed 
conflict and can also be committed during peace time. In order to prove that a crime 
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against humanity was committed, three conditions must be fulfilled. The attack must be 
part of a systemic attack, the attack should be directed at the civilians population and the 
alleged perpetrator must have knowledge of the attack. Numerous of these violations 
have occurred in Syria and were documented by several international organisations, 
such as Human Rights Watch, the ICRC, and the Independent Commission of Inquiry 
on Syria.   70

4.2.3. Genocide  
Besides war crimes and crimes against humanity, there are indications of genocide 
occurring in Syria as well. Article 6 ICC Statute defines genocide as “the following acts 
committed with the intent to destroy, in whole or in part, a national, ethnical, racial, or 
religious group, as such: (a) killing members of the group, (b) causing serious bodily or 
mental harm to members of the group, (c) deliberately inflicting on the group conditions 
of life calculated to bring about its physical destruction in whole or in part, (…).“ 
According to several reports by the Commission of Inquiry on the Syrian Arab Republic 
foreign fighters member to ISIS have committed some of these acts namely against 
Kurdish and Yazidis.  In contrast to war crimes or crimes against humanity, for 71

genocide a specific intent is required. Only having knowledge of the plan to exterminate 
a certain group of people, or other legal categories of intent, like being reckless or 
negligent, are not sufficient for a genocide conviction. Gathering enough evidence for 
this ‘dolus directus’ is likely to be problematic in court.  

4.2.4. Terrorism  
As there is no international consensus on the definition of terrorism, it does not 
constitute a criminal offence in and of itself under international law. However, there are 
certain provisions in international law that relate to terrorism, like financing terrorism 
and preventing terrorist acts in air travel.  Thus, foreign fighters could still be 72

prosecuted for a terrorist related act. In addition, in most States terrorism, or serious 
crimes with terrorist intent, are criminalised in domestic criminal law.  
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4.3 Conclusion 

Being a foreign fighter is not a criminal offence of itself and Dutch foreign fighters 
participating in the Syrian conflict are not acting illegally under ICL. However, as most 
Dutch foreign fighters fought on the side of ISIS, they are likely to have committed a 
range of international crimes, including war crimes, crimes against humanity and 
genocide. In many European States the majority of foreign fighters have been 
prosecuted on the basis of national terrorism laws, rather than any of the above-
mentioned international crimes. In general, proving these international crimes is more 
difficult and States are forced to resort to less restrictive domestic terrorism laws.   73
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5. Obligations of States to combat foreign fighters 

The previous chapters discussed the rights and obligations of foreign fighters. This 
chapter discusses the foreign fighter related obligations of States. Despite the fact that 
participating in an armed conflict as a foreign fighter is not illegal, it is certainly 
undesired by most States and the international community. Accordingly, there are 
numerous Security Council Resolutions and other regional legal instruments (EU 
Directives) that focus on preventing and combating travel to another State to join in an 
armed conflict. In this chapter the increased role and influence of the Security Council 
in imposing obligations on States will be examined.  

5.1 Role of the United Nations Security Council  

From the 1970s on, the fight against terrorism was mostly an issue the UN General 
Assembly was involved in. This role shifted slightly to the Security Council in the 
1990s, before becoming one of the top priorities of the UNSC after 9/11.  Since then, 74

the UNSC has become very active in counter-terrorism and through several Resolutions 
required States to adopt domestic legal instruments to combat terrorism. Targeting the 
foreign fighter phenomenon, the Security Council adopted a number of Resolutions, 
including Resolution 2170 (2014) and Resolution 2178 (2014). Both Resolutions find 
their legal basis in Chapter 7 of the UN Charter, which deals with threats to 
international peace. Resolution 2178 expresses great concern over the threat to 
international peace posed by foreign terrorist fighters “noting the continued threat to 
international peace and security posed by terrorism, and affirming the need to combat 
by all means, in accordance with the Charter of the United Nations, threats to 
international peace and security caused by terrorist acts, including those perpetrated by 
foreign terrorist fighters”.  
  

5.2 UNSC Resolution 2170 (2014) 

In this resolution the Security Council explicitly mentioned the term ‘foreign terrorist 
fighter’ for the first time, even though it provided no definition of ‘terrorism’. 
Resolution 2170 was adopted in August 2014 in response to the rise of jihadi groups in 
Syria and the Levant (like ISIS and the Al-Nusra Front) and their systematic violations 
of human rights. The Resolution calls upon states to take measures to suppress the flow 
of foreign terrorist fighters, bring them to justice and prevent individuals within its own 
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territory susceptible to radicalisation and recruitment from travelling to Syria.  The 75

Council devoted a number of paragraphs to the involvement of foreign fighters in the 
conflict, considering their aggravating effect on the situation, strongly condemning the 
recruitment of foreign fighters. The Council distinguished between actual obligations 
for member states to combat the phenomenon on the one hand and on the other hand 
made recommendations on how to deal with the underlying causes that prompt people 
to become a foreign fighter, like deradicalisation efforts. It further emphasises the need 
to act in accordance with other international law obligations, primarily human rights, 
refugee law and humanitarian law. This resolution is a further example of the new role 
the UNSC has taken up in counter-terrorism, being more forceful in their decisions and 
granting member states less discretion.  

5.3 UNSC Resolution 2178 (2014) 

The second resolution the UNSC adopted in relation to foreign fighters is Resolution 
2178. Paragraph 8 defined foreign terrorist fighters as “individuals who travel to a State 
other than their States of residence or nationality for the purpose of the perpetration, 
planning, preparation of, or participation in, terrorist acts or the providing or receiving 
of terrorist training, including in connection with armed conflict”. It required member 
states to ensure that “domestic laws and regulations establish serious criminal offences 
sufficient to provide the ability to prosecute and to penalise in a manner duly reflecting 
the seriousness of the offence.”  Providing or receiving funds as well as facilitating by 76

means of organising or recruiting foreign fighters are also to be included in states’ 
domestic law. Noting the success ISIS has had in recruiting people and spreading their 
message and ideology via new ways of communication (primarily social media), the 
Council devoted specific attention to “prevent terrorists from exploiting technology, 
communications and resources to incite support for the terrorist acts.” The Resolution 
lists five main points. The first point is directed at individual foreign terrorist fighters. It 
demands that all foreign terrorist fighters disarm and cease all terrorist acts and 
participation in the conflict. The second entails a number of specific obligations of 
Member States to counter terrorism, mainly through preventing travel to territories 
controlled by ISIS. A recent example is a proposal to criminalise staying in a territory 
under effective control of a terrorist organisation (proposed article 134b Criminal Code) 
that was approved by the Dutch House of Representatives.  The Resolution also 77
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requires States to criminalise the previously mentioned conduct relating to terrorist 
attacks, and requires airlines to provide advance passenger information to national 
authorities. The third point calls upon member States to increase international 
cooperation to combat foreign terrorist fighters, for example by exchanging best 
practices in identifying foreign terrorist fighters, and preventing terrorist organisations 
from inciting and recruiting through certain communications. The Council also calls 
upon INTERPOL to increase their role in combating foreign terrorist fighters. The 
fourth point focusses on the underlying processes of violent extremism, that can 
eventually lead to terrorist acts. According to the Security Council, multi-layered and 
comprehensive strategies are essential in combating the foreign terrorist fighter 
phenomenon, and the Council encourages member States to facilitate and strengthen 
their local actors and civil society in identifying and counter radicalisation and violent 
extremism. Finally, the Council reflects on its own role in the foreign terrorist fighter 
issue and reiterates the roles of the other relevant UN bodies in order to make the 
cooperation more efficient. Regrettably, the Council has not established a monitoring 
system or body to track the implementation of the Resolutions, and it seems that many 
member States still have a long way to go in this respect.   78

5.4 Conclusion  

It is notable that both Resolutions are directed at combating foreign terrorist fighters 
and not ‘regular’ foreign fighters. In multiple paragraphs it condemns terrorist activities 
by ISIL, Al Nusra Front “and all other individuals, groups, undertakings and entities 
associated with Al-Qaida under the Al-Qaida sanctions regime”. This implies that there 
is no obligation on States to combat foreign fighters that join other (non-Jihadist) groups 
involved in the conflict, like the Free Syrian Army. This distinction is not all that 
relevant for Dutch foreign fighters, as they generally join Jihadist groups and, therefore, 
fall within the scope of the Resolutions. Contrary to the regimes of international law 
discussed in the previous chapters, the status of foreign fighters in the Security Council 
Resolutions is quite unambiguous. They are generally deemed terrorists and States must 
employ a plethora of measures in order to prevent and combat any participation by them 
in any conflict. The Netherlands have adhered to the obligations set by the Council and 
have employed numerous measures, like the criminalisation of staying in a terrorist 
controlled territory, but also local radicalisation prevention efforts. As a result of these 
measures, any Dutch national participating in the Syrian civil war will likely face 
domestic criminal prosecution.  

 Supra note 7378
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Conclusion 

Participation by foreign fighters in an armed conflict is not a new phenomenon. 
However, the scale of participation by foreign fighters in the Syrian civil war is 
unprecedented and has aggravated the conflict significantly. Around 5,000 European 
nationals have travelled to Syria to join the conflict. An estimate of 300 Dutch foreign 
fighters have joined, the majority of which became a member of ISIS. Membership of a 
terrorist organisation is codified as a criminal offence in multiple legal instruments, on 
the national, regional or international level. Notwithstanding that fact, participating in 
the conflict as a foreign fighter is not illegal in international law on itself. There is no 
norm in international law that stipulates that an individual cannot participate in a foreign 
armed conflict. However, their involvement is generally unwanted and strongly 
discouraged. This is reflected by their status in the different regimes of international law 
that were discussed in this thesis. In international humanitarian law participation by 
foreign fighters in a non-international armed conflict (which the Syrian civil war is) is 
not specifically regulated. As a result, the foreign fighters involved in the conflict are 
not entitled to any specific status that could grant them any protection. They can neither 
claim civilian status nor combatant status and thus are not protected from direct attack 
or potential domestic criminal prosecution. They do, however, carry obligations to 
refrain from violating international human rights law, as emphasised by the Commission 
of Inquiry on Syria. The international community and individual States have held ISIS 
as an entity accountable for human rights violations committed by its members 
(including Dutch foreign fighters member to ISIS), and have imposed numerous 
sanctions. Furthermore, these gross human rights violations are also violations of 
international criminal law. No foreign fighter involved in the Syrian conflict has been 
prosecuted in an international court to date, in contrary to several European home States 
that have prosecuted and convicted a number of returned foreign fighters. Due to 
procedural difficulties, these prosecutions often rely on domestic anti-terrorism 
provisions, instead of the more difficult to prove international crimes, like war crimes or 
crimes against humanity. In 2019 the Netherlands did see its first returned foreign 
fighter convicted of a war crime and it is not unlikely that more convictions will follow. 
Nonetheless, being a foreign fighter is not a crime on itself in international criminal law 
and a criminal conviction of a foreign fighter will therefore be dependent on a potential 
criminalisation in domestic law. In practice, most States simply opt for an easier 
conviction by prosecuting foreign fighters on the basis of other crimes they might have 
committed in Syria. Thus, participation by foreign fighters in the Syrian civil war does 
not violate any norms in these regimes of international law. However, the Security 
Council has called upon States to criminalise any behaviour and acts by foreign fighters 
associated with Jihadist terrorist organisations, most prominently travelling to another 
State to join an armed conflict. Therefore, in most State’s domestic law being a foreign 
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fighter would be a criminal offence. The mere participation in the Syrian civil war by 
Dutch foreign fighters does not violate a norm of international law on itself. However, 
due to the general undesirability of foreign fighter participation, there are many rules 
and regulations in international law that make being a foreign fighter very unfavourable. 
They are not entitled to any specific protection under international humanitarian law; as 
members of a non-State armed group they are bound by human rights law, but have no 
international legitimacy whatsoever; and they can be prosecuted for a range of 
international and national crimes. 
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