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1. Introduction 

1.1 Introduction 

Human rights protection can be said to rest on the principle that all humans are equal. Thereby, it carries 

inherently universal traits. Despite this, the scope of application of human rights instruments is not 

humanity, but those subjected to a state’s jurisdiction.1 While being aimed at including non-citizens, this 

construction makes interaction with a state a necessity for effective access of human rights. This 

requirement is problematic, in particular for the substantial group of migrants who reside in a country 

without authorization.2 As a consequence of living under a constant threat of deportation, irregular 

migrants experience significant difficulties in accessing their formally granted human rights.  

In particular regarding political rights, there is a tension between the visibility inherent in the 

collective aspect of political activities and the interest of irregular migrants to evade the attention of 

national authorities. Moreover, in liberal democracies, the right to self-determination has been assigned 

primarily to citizens. As democracy is enacted through the state system, the right to affect  the public 

policy of a political community is limited to that community’s members. As a consequence, irregular 

migrants are in some cases not only excluded from the effective exercise of political rights, but also 

formally exempted from these rights due to their status as aliens or lack of authorization to reside. 

Despite this, as will be discussed further in the third chapter, political movements of irregular migrants 

may play an important role in affecting general attitudes, and thereby eventually the law. 

In this thesis, I will examine the human rights of irregular migrants under international law and 

how these rights can be valuable for the group to improve their situation through collective actions. In 

the rest of this initial chapter, I will present the background of this subject as well as the purpose, research 

question and method of this thesis. In the second chapter, the legal protection of political activities will 

be examined by studying four different human rights instruments with regard to what they protect and 

who they protect. Thereafter, in chapter 3, I will use political theory in order to explain an alternative 

way to use rights. I will begin by outlining previous criticism of human rights and then turn to Bonnie 

Honig’s theory on the value of human rights for antagonism and political discussion. Then this theory 

will be illustrated by three different situations; the limitation of Article 16 of the European Convention 

of Human Rights in Perinçek v Switzerland, the creation of the International Convention on the 

Protection of the Rights of All Migrant Workers and Members of Their Families and the rights-claims 

of the We Are Here movement, a self-organized group of irregular migrants in Amsterdam. Finally, in 

Chapter Four, some concluding remarks will be made. 

                                                           
1 Article 1 ECHR; Article 2.1 ICCPR.  
2 It is by nature difficult to establish how many, but it has been estimated that 10-15% of all migrants are in an 

irregular situation according to International Labour Office, International Labour Migration: A rights-based 

approach (2010), p 32. 
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1.2 Background 

Irregular migrants are, by definition, at a constant risk of deportation and preceding detention. The 

State’s right to control the entry and residence of non-nationals on its territory is well-protected by virtue 

of its sovereignty. The right to detain and deport irregular migrants could be described as an extension 

of this right which stretches past the border into the country’s interior.3 As recognized by Matthew 

Gibney, there are striking similarities between the experiences of deportees and forced migrants 

regarding psychological and social effects.4 In order to avoid deportation, many irregular migrants have 

to evade contact with state authorities and attempt to blend in as much as possible. 

This ever-present threat of deportation gives rise to several other consequences which 

complicate political mobilization of irregular migrants. The fear of detention and deportation often cause 

a certain level of isolation and can make it difficult for an irregular migrant to trust others. While 

associational activities such as trade unions and other organizations may break this isolation and 

contribute to the irregular migrant’s social network, which is essential for someone living with 

precarious employments and outside the protection of welfare state, interacting with others also raises 

the risk of being exposed.5 These conditions make it difficult to initiate mobilizations. Irregular migrants 

are hesitant to join until there is a complete network or protecting structure for them to act through.6 In 

Matthew Willner-Reid’s study of an anti-deportation movement for irregular Afghans in Belgium in 

2013, this is illustrated by one of the interviewee’s comment on the emergence of the movement: 

I said I’d go but I didn’t. People didn’t know at that time, they were afraid. But trust built 

up over time. People didn’t want to take any risk at first, the journey to come here  

was too difficult.7 

Despite this, political movements by irregular migrants do emerge. According to Barbara Laubenthal’s 

comparative study of political organizing by irregular migrants in Europe in the 90s, movements often 

emerge following a change of migration policy. This is in particular the case if it is a major policy 

change, going from a tolerance of irregular migration to a well-exercised prohibition. As regularization 

channels are abolished or the rights of irregular migrants revoked, mobilizations emerge by 

provocation.8 A similar finding is made by Milena Chiementi and John Solomos. They argue that a 

                                                           
3 Daniel Kanstroom, Deportation Nation: Outsiders in American History (Boston, Harvard University Press, 

2007). 
4 Matthew J Gibney, ‘Is Deportation a Form of Forced Migration?’ (2013) Refugee Survey Quarterly, Vol 32, 

Issue 2, p 120. 
5 PICUM, 10 Ways to Protect Undocumented Migrant Workers, 2005, pp 45-47. 
6 Barbara Laubenthal, ‘The Emergence of Pro-Regularization Movements in Western Europe’ (2007) 

International Migration, Vol 45, Issue 3; Milena Chimenti and John Solomos, ‘Social Movements of Irregular 

Migrants, Recognition, and Citizenship’ (2011) Globalizations, Vol 8, Issue 3. 
7 Afghan C interviewed in Matthew Willner-Reid, ‘Emergence and Decline of a Protest Movement: The Anti-

Deportation Campaign for Afghan Asylum Seekers in Belgium’ (2015) Journal of Refugee Studies, Vol 28, Issue 

4, p 513. 
8 Barbara Laubenthal, 2007, p 125. 
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restriction in immigration policies is insufficient, but that the change needs to be perceived as unfair.9 

Organizing is often triggered by a specific event or action, which gives the individuals concerned a 

feeling of having nothing left to lose. Moreover, a collective element is required; ‘The mobilization 

begins when the pain is shared, and thus rationalized and translated into collective action and public 

discourse’.10 

The need of irregular migrants to blend in as far as possible in order to avoid deportation 

becomes particularly complicated when exercising political rights, which usually entails a certain level 

of visibility. As will be elaborated on below, political rights are individual rights with a collective 

dimension. The freedoms of assembly and association requires others to assemble and associate with, 

and all political rights, as different forms of freedom of expression, requires a recipient. For political 

rights to fulfill their democratic function as engines for social change presupposes, to a certain extent, 

conflict and disturbance.11 As a consequence, this will generate both wanted and unwanted attention on 

the issues which the irregular migrants wishes to raise, as well as on the irregular migrants themselves. 

This tension between rights of irregular migrants and the sovereign state’s right to control 

its borders has been subjected to extensive discussion. Gregor Noll summarizes this issue by asking the 

question: is jurisdiction divisible or bundled? An irregular migrant is physically present in the territory, 

while its legal presence remains outside the state’s borders. Jurisdiction is however, primarily 

territorial.12 In order to actualize his or her human rights, the irregular migrant would have to be inside 

the state’s jurisdiction while simultaneously evading certain parts of that very same jurisdiction. Put in 

another way: is an irregular migrant temporarily protected from the threat of deportation when he or she 

is exercising a fundamental human right? On the one hand, this would make it possible for the irregular 

migrant to choose which rights and obligations connected to the jurisdiction he or she wishes to actualize 

and ignore the rest. Liberal legalism does, as a starting point, presume legal actors to be acting in a 

rational manner. Irregular migrants have either not applied for or not been granted protection under 

international law by the country they reside in. Their migration to that country is therefore legally 

recognized as voluntary. The legal actor, making the rational choice to enter a certain jurisdiction 

without authorization, would then have to accept all of the rights and obligations that that jurisdiction 

brings. On the other hand, human rights are universal and therefore superior to domestic legislation, 

including migration law.13  

                                                           
9 Milena Chiementi and John Solomos, 2011, p 348. 
10 Ibid, p 349. 
11 David Mead, The New Law of Peaceful Protest: Rights and Regulation in the Human Rights Act Era (Oxford, 

Hart, 2010), p 11. 
12 In a European context, see ECtHR, Bankovic and Others v Belgium and Others (52207/99) para 59. 
13 Gregor Noll, ‘Why Human Rights Fail to Protect Undocumented Migrants’ (2010) European Journal of 

Migration and Law, Vol 12, Issue 2, pp 247-248. 
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As an attempt to solve this conflict, Joseph Carens has introduced the concept of 

‘firewalls’.14 A firewall ensures a division between border control and provision of rights and public 

services. The core of a firewall can be summarized as: ‘no information gathered by those responsible 

for protecting and realizing basic human rights can be used for immigration enforcement purposes’ in 

order to ‘guarantee that people will be able to pursue their basic rights without exposing themselves to 

apprehension and deportation’.15 As examples, Carens discusses making patient journals inaccessible 

for immigration authorities or excepting schools from searching raids. Bethany Hastie and Françios 

Crépeau has recognized several benefits of firewalls, for the individual as well as for society as a whole. 

16 Immigrants who do not fear deportation do not have to hesitate to contact the police when they witness 

a crime or a hospital if they catch a contagious disease. An erosion or initial lack of firewalls are often 

motivated by the importance of discouragement. Those who have violated immigration laws should not 

be rewarded. Instead, they are incited to go home and new irregular migrants are discouraged from 

coming if living unauthorized in the state is made as difficult as possible.17 However, in practice firewalls 

are both constructed and eroded within each separate state, rather than by international law. As will be 

discussed further in this thesis, political rights rarely take precedence over the state’s right to border 

control. 

 

1.3 Purpose, Research Question and Terminology 

As shown above, several legal scholars have previously considered the tension between universalism 

and particularism and how it limits irregular migrants’ exercise of human rights and access to public 

services. My purpose with this thesis is to extend this issue to the sphere of political rights by examining 

the protection of political activities. Moreover, I attempt to add a constructive perspective on the 

limitation of practical access to rights. By using political theory, I hope to explain how the tension 

between universalism and particularism in human rights has affected this legal area, and how it thereby 

can be useful for irregular migrants. The research question of this thesis is formulated as follows: 

How can international human rights law be valuable for irregular migrants when exercising political 

activities? 

This question can be divided into two sub-questions; one that examines the substantial aspect of human 

rights and one that concern the formal aspects of human rights, i e the claimed identity of ‘humanity’. 

They are formulated as follows: 

                                                           
14 Joseph Carens ’The Rights of Irregular Migrants’ (2008) Ethics & International Affairs, Vol 22, Issue 2, pp 

163-186. 
15 Ibid, p 167. 
16 Françios Crépeau and Bethany Hastie ’The Case of Firewall Protections for Irregular Migrants: Safeguarding 

Fundamental Rights’ (2015) European Journal of Migration and Law, Vol 17, Issue 2-3, pp 157-183. 
17 Ibid, p 170. 
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(a) To what extent does international human rights law protect the political activities of irregular 

migrants? 

(b) Drawing on political theory, how can the universalistic ethos of human rights law be utilized 

by irregular migrants when exercising political activities? 

The term ‘political activities’ here covers actions exercised outside of established democratic institutions 

which aim to achieve social or political change, break the status quo or influence policies, regardless of 

whether it is motivated by altruism or self-interest. It can either be communicative, such as voicing one’s 

opinion in a public space, or be expressed through direct actions aimed at preventing the opposed 

practice. ‘Political rights’ will throughout the thesis refer to rights which protects the exercise of political 

activities. In this thesis, political rights will include the freedom of expression, freedom of assembly and 

freedom of association.18 The right to vote and the right to be elected is not included since these rights 

are often explicitly reserved for citizens under international law.19 

In this thesis, I have chosen to use the term ’irregular migrants’. This refers to those who have 

either entered a country without legal authorization or those who have entered with legal authorization 

(visa or work permit) which they have overstayed. Even though it can be discussed whether asylum 

seekers can be considered to be ‘lawfully’ in the territory, I do not include them in this definition since 

they do not face an imminent risk of deportation while they are still in the asylum procedure. I avoid the 

term ’illegal’ since it can be stigmatizing, dehumanizing and has historically often been used to define 

disadvantaged groups.20 Moreover, it implies that residing in a country unauthorized would constitute a 

crime, which is rarely the case. I agree with Harald Bauder who argues in favor of the term ‘illegalized’, 

which is motivated by the illegal status being a product of the state as well as a constantly ongoing 

process.21 However, the term is very politically charged and risks redirecting focus from the thesis’ main 

subject, which is not the illegalization process in itself.  

 

  

                                                           
18 These rights are in fact civil rights as much as political rights. As Manfred Nowak explains: ‘As with freedom 

of expression and assembly, freedom of association leis in the overlapping zone between civil and political 

rights. As a civil right it grants protection against arbitrary interference by the State or private parties when, for 

whatever reason and for whatever purpose, an individual wishes to associate with others or has already done so. 

As a political right it is indispensable for the existence and functioning of democracy, because political interests 

can be effectively championed only in community with others (as a political party, professional interest group, 

organization or other association for pursuing particular public interests)’, Manfred Nowak, U.N. Covenant on 

Civil and Political Rights: CCPR Commentary (2nd revised edition, Kehl: Engel, 2005), p 385. 
19 See for example Article 3 of Protocol no 1 to the ECHR and Article 25 ICCPR. 
20 PICUM, Why ‘Undocumented’ or ‘Irregular’, June 2014. 
21 Harald Bauder, ‘Why We Should Use the Term ‘Illegalized’ Refugee or Immigrant: A Commentary’ (2014) 

International Journal of Refugee Law, Vol 14, Issue 3, pp 327–332. 
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1.4 Sources and Method 

In order to answer the research question, I have divided the main part of this thesis into four chapters. 

In this first chapter I have presented the subject of the thesis as well as clarified its purpose, research 

question and terminology. In Chapter Two, sub-question a will be answered and in Chapter Three sub-

question b. While the object of examination is the law, this will be studied both by means of political 

theory as well as through a positivist approach. In Chapter Four some concluding remarks will be made 

and the research question answered. 

Chapter Two begins by examining the protection of political rights by the International 

Covenant of Civil and Political Rights, which is the most comprehensive and widely ratified treaty on 

political rights as well as an essential component in the International Bill of Rights.22 As the focus of 

this thesis lies on a European context, the protection granted by the European Convention of Human 

Rights and the European Social Charter is explored in the second half of Chapter Two. The focus on the 

European context stands in contrast to the International Convention on the Protection of the Rights of 

All Migrant Workers and Members of Their Families, which is also examined in this chapter despite 

having been sparsely ratified by European states. While being one of the nine core international human 

rights instruments, it is the least popular one and has not ratified by any EU Member State. However, 

the ratifications of the Convention continue to increase and today includes several migrant-receiving 

countries, such as Mexico, Libya, and Argentina. It has been ratified by some European countries 

(Turkey, Albania, Bosnia and Herzegovina) while being signed by others (Montenegro, Serbia). 

Moreover, calls for ratification has been made by several EU organs, as well as by the Parliamentary 

Assembly of the Council of Europe.23 The UN Human Rights Council has in their universal periodic 

reviews made 230 recommendations to ratify the Convention, directed at the EU Member States between 

2008 and 2015. These recommendations have resulted in more European countries accepting to consider 

a ratification, such as Finland and the Czech Republic, as well as bringing the International Convention 

on the Protection of the Rights of All Migrant Workers and Members of Their Families to the attention 

of governments and domestic civil societies of other countries.24 While the Convention is of limited 

significance in the European context today, there are therefore implications that this will not always be 

the case. Despite the focus on Europe I do not include the EU Charter of Fundamental Rights among the 

instruments examined. Firstly, the case law from the Court of Justice of the European Union has been 

very limited on the relevant rights. There are a few cases on freedom of expression in Article 11 and 

                                                           
22 Sarah Joseph and Melissa Castan, The International Covenant on Civil and Political Rights: cases, materials, 

and commentary (3rd ed, Oxford, Oxford University Press, 2013), para 1.12. 
23 Alan Desmond, ‘The Triangle that could Square the Circle? The Un International Convention on the 

Protection of the Rights of All Migrant Workers and Members of Their Families, the EU and the Universal 

Periodic Review’ (2015) European Journal of Migration and Law, Vol 17, Issue 1, pp 58-59. 
24 Ibid, p 64. 
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almost none on freedom of association and assembly in Article 12.25 The cases that exist mainly concern 

corporations and conflicts on issues such as marketing or intellectual property, and are therefore not 

very valuable for the issue of this thesis.26 Secondly, the articles derive from the European Convention 

of Human Rights and are interpreted thereafter, why it would not add much substance to include them 

in this thesis.27 

Each examination of a legal instrument begins with a short introduction of the nature of 

the instrument, as well as its interpreting or monitoring mechanisms. This is then followed by a 

presentation of the political rights protected by each instrument. Thereafter I examine to which extent 

this protection is applicable on irregular migrants, usually by employing sources of interpretation, such 

as General Comments for the UN treaties and case law for the European instruments. The General 

Comments that are employed in order to interpret the UN treaties examined in this thesis has been 

extracted from the webpage of the UN Office of the High Commissioner of Human Rights.28 The 

General Comments examined in this thesis has been selected either because of their thematic issues, 

such as non-citizens, irregular migrants or non-discrimination, or because they concern articles which 

protect political activities. The case law relevant for interpreting the European Convention of Human 

Rights and the European Social Charter has been found through the Council of Europe’s case law 

database (Hudoc). The search of cases has been limited by using certain terms (such as ‘alien’, ‘migrant’ 

or ‘irregular’) or to certain articles (Articles 10, 11 and 16 as well as in conjunction with Article 14 of 

the European Convention of Human Rights). As the case law of both the European Court of Human 

Rights and the European Committee of Social Rights on issues relevant for this thesis is very limited, 

no particular selection or deselection of cases has been necessary.  

These cases and comments have then been examined through a case law analysis which 

explores the interpretation and application of law as well as the justifications employed. By doing so I 

attempt to categorize political activities of irregular migrants under the selected international instruments 

in order to examine whether such activities enjoy protection. In order to enjoy protection, both the action 

(political activities) and the person conducting the action (irregular migrants) need to be covered by the 

instrument.  

                                                           
25 The only case on Article 12 of the EU Charter of Fundamental Rights is the dismissed Court of Justice of the 

European Union (hereafter CJEU) Joined cases T-217/03 and T-245/03 Fédération nationale de la coopération 

bétail et viande (FNCBV), and Fédération nationale des syndicats d'exploitants agricoles (FNSEA) and Others v 

Commission of the European Communities [2006].  
26 See for example CJEU C-157/14 Neptune Distribution v Minister for Economic Affairs and Finance [2015]; 

CJEU C-360/10 Belgische Vereniging van Auteurs, Componisten en Uitgevers CVBA (SABAM) v Netlog NV 

[2012]. 
27 Article 52.3 Charter of Fundamental Rights of the European Union. 
28 Office of the High Commissioner of Human Rights, online at: 

http://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx [retrieved at 2017-06-29] 

http://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx


11 
 

As will be shown in Chapter Two, the protection of political activities of irregular 

migrants is limited. While political activities in general enjoy a wide protection in international law, 

irregular migrants are repeatedly excluded due to their unauthorized status. Under some instruments, 

irregular migrants are excluded directly and formally from the protection through the instruments’ 

provisions or means of interpretation. In other cases, irregular migrants’ practical exercise of political 

rights remains unprotected due to the threat of deportations and lack of protection against this risk. In 

the following chapter, I therefore move on to employing political theory in order to examine how human 

rights and the exercise of rights-claims can be beneficial for irregular migrants even in situations where 

the legal protection is insufficient. Here, I argue for this point by applying Bonnie Honig’s theory of 

pluralization and an antagonistic approach to human rights. In the beginning of this chapter, I outline 

Honig’s theory which is focused on capturing what law does rather than what it is. This is done by using 

her essay ‘The Time of Rights: Emergent Thoughts in an Emergency Setting’ published in The New 

Pluralism: William Connolly and the Contemporary Global Condition,29 as well as selected parts of her 

book Emergency Politics: Paradox, Law and Democracy.30 In order to further explain her theory, I will 

begin Chapter Three by putting the theory into context, using previous human rights critique formulated 

by Hannah Arendt and Wendy Brown. 

Thereafter, I illustrate this theory in the context of political rights by drawing on legal 

examples from the previous chapter as well as describing the achievements of the We Are Here-

movements in Amsterdam.  By doing so, I aim to provide an answer to the second sub-question. The 

legal examples used in this section is the development in case law of Article 16 of the European 

Convention of Human Rights and the creation and subsequent academic commentary of the International 

Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families. 

While these examples have been mentioned previously, I deepen the explanation in order to display the 

interplay between law and politics which has taken place and continues to take place within this legal 

area. Moreover, I will use the example of the We Are Here movement to add another dimension to the 

thesis. The We Are Here movement is a self-organized mobilization of irregular migrants which began 

in Amsterdam in 2012. By lacking authorization to reside in the Netherlands, the members of the group 

is denied housing, not allowed to work and is excluded from most public services.31 The goal of the 

movement is to enable irregular migrants in the Netherlands to live ‘a normal life’. While squatting 

actions has played a prominent part in the group’s activities, they also organize cultural activities, 

                                                           
29 Bonnie Honig ‘Emergent Thoughts in an Emergency Setting’ David Campbell and Morton Schoolman (ed) 

The New Pluralism: William Connolly and the Contemporary Global Condition (Durham and London: Duke 

University Press, 2008). 
30 Bonnie Honig, Emergency Politics: Law, Paradox and Democracy (Princeton, NJ: Princeton University Press, 

2009). 
31 Aliens Act 2000 of 28 November 2000; Gijsbert Vonk, ‘Access to Social Protection for Non-Citizen Migrants: 

The Position of Irregular Immigrants’ in  Plender, Richard (ed.) Issues in International Migration Law, Brill 

2015, p 85. 
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protests and demonstrations.32 The movement both affects and is affected by law but, unlike the other 

two examples of the illustration, takes place in a non-legal context.  

The information on We Are Here has mainly been gathered from the organization’s 

webpage and releases to social media and the press. This has further been complemented by interviewing 

one member who is active in the movement and responsible for the documentation and communication 

of the group. The purpose of the interview was to gain a broader picture of the movement from a primary 

source as well as clarify issues of particular relevance of this thesis. The interview was conducted in 

English and lasted for two hours. It took place in an office belonging to the organization, in Amsterdam 

on the 7th of June 2017.  Relevant parts of the final text was thereafter sent by email to the interviewee 

for final comments. As the person interviewed were not at risk of deportation or detention, ethical 

considerations in regard to this risk were superfluous. Attempts were made to contact other members of 

the organization in order to include different perspectives but these were unsuccessful. A possible 

explanation is that these attempts were conducted after the culmination of the movement. According to 

the interviewee, many previously active members have resorted to a more quiet life within their squatted 

buildings and the attendance on political activities has gone down.33 

Except for the literature on political theory, other academic literature is examined in this 

thesis in order to either put the discussed provisions into context or to summarize the legal discussion 

on human rights and border control. Moreover, several sociological articles and texts has been examined 

in order to explain the background and nature of mobilizations of irregular migrants. 

  

                                                           
32 Author’s interview with We Are Here member, 7th of June 2017. 
33 Ibid. 
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2. International Protection of Political Rights 

2.1 Introduction 

As mentioned previously, the focus of this chapter will be on freedom of expression, freedom of 

assembly and freedom of association. All of these rights share some common traits. They all carry with 

them an inherent connection to the promotion of a democratic society as well as the rule of law. In 

particular the freedom of expression has been recognized as essential for the realization of principles of 

accountability and transparency, which are necessary for the effective protection of other human rights.34 

Moreover, the freedoms of assembly and association are in general considered to be specific forms of 

the freedom of expression. Freedom of expression is thereby integral to the exercise of freedom of 

assembly and freedom of association, as well as being fundamental for effective enjoyment of other 

rights. As follows, a certain act may be protected simultaneously by all articles. For example a protest 

in the form of a demonstration conducted by an established group may be protected under the 

composition of freedom of expression as well as freedom of association and freedom of assembly. The 

rights are to a great extent interrelated. As a result, the effective enjoyment of one of the rights may 

often depend upon the realization of the others.  

The rights examined are individual rights, but they nevertheless include a collective 

dimension, as they may be enjoyed alone or together with others. The collective dimension is often a 

requirement for the effective enjoyment of these freedoms since they inherently entail a gathering or an 

exchange of information of some kind. This communication may take place within the group, or be 

directed at others in order to promote a political aim. This particular trait of political rights makes their 

effective enjoyment difficult for irregular migrants, a group that may be at risk of deportation in case 

they attract attention. 

In this chapter, I will examine the recognition of these three political rights in four 

different human rights instruments; the International Covenant on Civil and Political Right, the 

International Convention on the Protection of the Rights of All Migrant Workers and Members of Their 

Families, the European Convention of Human Rights and the European Social Charter. In each section, 

I will begin with presenting the instrument and its means of interpretation. Thereafter, the scope of the 

rights granted will be examined. I will then consider to what extent the protected rights may be useful 

for irregular migrants, by regard to for example provisions of universality and non-discrimination or 

how the notion of ‘interference’ has been interpreted in relation to border control. 

 

                                                           
34 Human Rights Committee, General Comment 34 - Article 19: Freedoms of opinion and expression (102nd 

session, 2011) para 3. 
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2.2 International Covenant on Civil and Political Rights 

2.2.1 Introduction 

The International Covenant on Civil and Political Rights (hereafter ICCPR) was adopted by the United 

Nations General Assembly in 1966 and came into force on 23 March 1976. It is one of the major human 

rights instrument and has at the time of writing been ratified by 169 countries. The Covenant is 

interpreted by the United Nations Human Rights Committee (hereafter HRC) through the publishing of 

general comments and the individual complaints procedure. If a State Party has ratified the First Optional 

Protocol to the ICCPR, an individual may submit a complaint regarding violations by that state. The 

HRC can then issue a view on whether a violation has occurred.35 While these comments are aimed 

towards a particular state and situation, the general comments are addressed generally towards all State 

Parties and concern certain articles or themes.  

 The ICCPR does, in itself, not entail any provisions on its interpretation. The views of 

the HRC in response to individual complaints has, in a General Comment, been held to be useful means 

of interpretation.36 The establishment of the General Comments was loosely based on Article 40.4 of 

the Covenant, which does not provide any guidance of the value of these statements. However, the 

International Court of Justice (hereafter ICJ) has held that it ascribes ‘great weight’ to the interpretations 

adopted by the HRC, referring to its General Comments as well as its views issued on individual 

complaints.37 While neither the views nor the General Comments are legally binding, they constitute 

authoritative interpretations of a legally binding treaty. Due to the duty of State Parties to respect what 

has been signed and ratified in good faith, the statements of the HRC requires serious consideration. If 

the State Parties does not follow the interpretations of the HRC, they run a risk of bad publicity.38 

 

2.2.2 Political Rights 

Freedom of Expression 

Article 19 of the Covenant protects everyone’s right to hold and express opinions. This entails a 

‘freedom to seek, receive and impart information and ideas of all kinds, regard less of frontiers, either 

                                                           
35 Article 5.4 Optional Protocol to the International Covenant on Civil and Political Rights, Adopted and opened 

for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966 

entry into force 23 March 1976, in accordance with Article 9. 
36 Human Rights Committee, General Comment 33 - The Obligations of States Parties under the Optional 

Protocol to the International Covenant on Civil and Political Rights (94th session, 2008) paras 11, 13 and 15. 
37 ICJ, 30 November 2010, Case concerning Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic 

of the Congo), ICJ Report 2010, para 66. 
38 Sarah Joseph and Melissa Castan, 2013, para 1.61. 
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orally, in writing or in print, in the form of art, or through any other media of his choice’.39 The freedom 

protected also entails a right to not express one’s opinion.40  

The article has a wide scope of protection as it includes the expression and receipt of 

communications of every form of idea and opinion. This ranges from political discourse and journalism 

to artistic expression, teaching and commercial advertising.41 The article even includes expressions that 

may be regarded as deeply offensive, even though such statements may be restricted by other provisions 

of the Covenant. The form of the communication or the medium used is irrelevant for the protection of 

the expression. The idea or opinion may be expressed through books, pamphlets, legal submissions, art, 

sign language, electronic and internet-based modes of expression or by any other means.42 

The State Party’s obligation is mainly negative and the individual is protected from all 

branches and levels of public or governmental authorities. However, the duty to protect the freedom of 

expression also places a positive obligation of the State Party. In order to enable the individual’s 

effective enjoyment of this freedom, the State Party is required to protect individuals from any third 

parties or entities that could impair the exercise.43 

 

Freedom of Assembly 

The right to peaceful assembly is protected under Article 21. The term ’assembly’ may be described as 

the situation of persons gathering intentionally and temporarily for a specific purpose, usually the 

discussion or proclamation of ideas.44 This should however be interpreted in accordance with its 

customary meaning in the national legal system, taking the object and purpose of the gathering into 

account.45 The article covers mobile assemblies as well as static ones, conducted outdoors or indoors, 

with restricted participation or open to everyone.46 However, the HRC has found that it does not include 

persons acting alone.47 An ‘assembly’ must be constituted by more than one person. Also purely private 

gatherings are not protected under the article.48 In order to be an ‘assembly’, the gathering must, in some 

manner, be directed toward the public.49 

Article 21 protects a wide range of assemblies, but only as long as they are peaceful. In 

order to be defined as peaceful, the assembly must mainly be free from physical violence. According to 

Manfred Nowak, this follows from the ordinary meaning of the word. Moreover, the term should be 

                                                           
39 Article 19.2 ICCPR. 
40 Human Rights Committee, General Comment 34 - Article 19: Freedoms of opinion and expression (102nd 

session, 2011) para 10. 
41 Ibid, para 11. 
42 Ibid, para 12. 
43 Ibid, para 7; Gauthier v Canada (communication No 633/1995) 7 April 1999.  
44 Manfred Nowak (2005) p 484-485. 
45 Ibid, p. 484, para 5. 
46 Sarah Joseph and Melissa Castan, 2013, para 19.02. 
47 Human Rights Committee, Coleman v Australia (communication no 1157/2003) 17 July 2006. 
48 Such gatherings enjoy protection under Article 17 ICCPR instead. 
49 Manfred Nowak, 2005, p 484-485, para 6. 
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understood in a broad sense since the consequence of an assembly falling outside the scope of Article 

21 is that it enjoys no protection at all under the Covenant.50 According to the traveaux préparatoires 

of the ICCPR, whether an assembly is ‘peaceful’ should be determined from the manner in which the 

assembly is conducted and not from the opinions expressed.51 

 

Freedom of Association  

Closely linked to the freedom of assembly is the freedom of association in Article 22 of the Covenant. 

‘Association’ here refers to a group of people which join together in order to pursue common interests, 

such as political parties, sporting clubs, NGOs and corporations.52 Moreover, the article explicitly 

protects the particular right to join and form trade unions. This specific mention is the result of the 

historical persecution of trade unions.53 The special protection offered to trade unions is further 

underlined by the article’s third paragraph, which specifically asserts the importance of the ILO 

Convention 87 of 1948, which further guarantees certain rights to worker’s organizations and their 

members.54 

There is very limited jurisprudence from the HRC in regard to Article 22, as well as to 

Article 21. While the HRC has issued General Comments on most of the rights protected by the ICCPR, 

this is not the case for Articles 21 and 22. The existing cases mainly concern straightforward violations 

and therefore leaves little room for reasoning and explanations from the Committee. In the major case 

on Article 22, JB et al v Canada, concerning the rights of trade union members, the HRC interpreted the 

article in a minimalist manner, excluding for example the right to strike.55 The Committee’s reasoning 

in this case implies that while the existence of trade unions are well protected under the article, the 

activities stemming from the association is not so. The jurisprudence is moreover quite inconsistent. 

While the HRC found in Gauthier v Canada that the article also guarantees a freedom from coerced 

association, this was not upheld a few years later in the case of Wallman et al v Austria.56 

 

Justified Limitations 

None of the freedoms mentioned are absolute and they may be restricted if such restrictions are provided 

by law and are necessary in order to protect the rights or freedoms of others, national security, public 

order, public health or morals. Freedom of expression may also be restricted in order to protect the 

reputation of others, provided that this restriction is necessary and lawful under national law.57 ‘National 

                                                           
50 Ibid, p 486, para 9. 
51 Ibid. 
52 Sarah Joseph and Melissa Castan, 2013, para 19.13. 
53 Ibid, para 19.20. 
54 Article 22.3 ICCPR. 
55 Human Rights Committee, JB et al v Canada (communication no 118/1982) 5 January 1982. 
56 Human Rights Committee, Gauthier v Canada (communication No 633/1995) 7 April 1999; Wallman et al v 

Austria (communication no 1006/01) 1 April 2004. 
57 Article 19.3.a ICCPR. 
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law’ under the ICCPR includes written parliamentary law as well as unwritten common law.58 The 

condition of necessity requires the restriction of the exercise of a right to be taken as a last resort when 

no less invasive measures are available.59 Regarding the freedom of association, any restrictions may be 

placed on members of the armed forces or the police force as long as these restrictions are lawful.60 

 

2.2.3 Applicability to Irregular Migrants 

According to the second paragraph of its initial article, the Covenant’s scope of application covers all 

individuals within the State Party’s territory or subject to the State Party’s jurisdiction, regardless of 

nationality or statelessness.61 Some articles of the Covenant, like Article 25 on the right to vote, is 

explicitly only applicable to citizens. Other provisions are only applicable to aliens, such as Article 13 

on the lawfulness of expulsion orders. When interpreting the ICCPR in this regard, the Committee is 

expected to be influenced by other UN instruments, such as the 1996 International Convention on the 

Elimination of all Forms of Racial Discrimination (hereafter ICERD) and the 1985 Declaration on the 

Human Rights of Individuals Who are not Nationals of the Country in which They Live.62 

In Article 2.1 of the ICCPR as well as in Article 5 of the ICERD, national origin is 

recognized as a ground for discrimination. When the Covenant was drafted, the drafters specifically 

chose to exclude ‘nationality’ as a discrimination ground in order to not be obliged to offer certain civic, 

political, and property rights to non-citizens.63 Nationality has afterwards been recognized as a ground 

for non-discrimination as a type of ‘other status’.64 However, the cases communicated by the HRC 

regarding discrimination on grounds of nationality has mainly concerned work-related rights rather than 

political rights.65 Immigration status is not among the grounds for non-discrimination recognized in the 

Covenant. Nevertheless, the Inter-American Court of Human Rights has interpreted the ICCPR as 

prohibiting discrimination of irregular workers with regard to working conditions.66 Likewise, the 

Committee on the Elimination of Racial Discrimination has interpreted ICERD as only permitting 

different treatment on grounds of immigration status when it is proportional to the legitimate aim.67 The 

                                                           
58 Manfred Nowak, 2005, p 360, para 5. 
59 Ibid, p 491, para 21. 
60 Article 22.2 ICCPR. 
61 Art 1.2 ICCPR. 
62 Sarah Joseph and Melissa Castan, 2013, para 23.3, see also Human Rights Committee, General Comment 18 - 

Non-discrimination (37th session, 1989) para 6. 
63 UN General Assembly Official Records, Annotations on the Text of the Draft International Covenants on 

Human Rights (1 July 1955), 10th Session, UN Document A/2929, chapter VI, para 181; UN General Assembly 

Official Records, Report of the Third Committee: Draft International Covenants on Human Rights (5 December 

1961) UN Document A/5000, para 113. 
64 Human Rights Committee, Gueye et al v France (communication no 196/1985) 3 April 1989. 
65 Ibid; Borzov v Estonia (communication no 1136/02) 26 July 2004; Karakurt v Austria (communication no 

965/00) 4 April 2002. 
66 Inter-American Court of Human Rights, Juridical Condition and Rights of the Undocumented Migrants (17 

September 2003) Advisory Opinion OC- 18/03, series A, No 18, para 169. 
67 Committee on the Elimination of Racial Discrimination, General Recommendation 30: Discrimination Against 

Non-Citizens (2002), para 4. 
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HRC has however, not made any statements on the matter and has not interpreted the ‘other status’-

ground for non-discrimination as including immigration status.68  

In general, State Parties have been given a wide discretion to decide on matters which 

concern citizenship and migration control.69 Regarding irregular migrants, the HRC has held in their 

General Comment on the Position of Aliens under the Covenant, that ‘the Covenant does not recognize 

the right of aliens to enter or reside in the territory of a State party’.70 The General Comment also states, 

regarding the ICCPR’s scope of application,  that ‘once aliens are allowed to enter the territory of a State 

party they are entitled to the rights set out in the Covenant’ (emphasis added).71 This statement implies 

that the ICCPR should be interpreted as not protecting those who have entered the territory of a State 

party irregularly. However, the scope of protection would cover those who have entered the State party’s 

territory lawfully but remained there unlawfully, such as visa overstayers. Since the General Comment 

does not consider the issue any further, it is unclear whether such an interpretation was the actual aim 

of the Committee. The General Comment only mentions irregular migrants again with regard to Article 

13 of the Convention, considering the procedural protection against expulsions. Here the HRC explicitly 

states that Article 13 does not protect ‘illegal entrants and aliens who have stayed longer than the law or 

their permits allow’.72 This also follows from the wording of the article, which protects ‘aliens lawfully 

in the territory of a State party’. However, in the beginning of the General Comment, the Committee 

notes and criticizes that several State Parties fail to ensure the rights in the Covenant to everyone, 

irrespective of nationality or statelessness.73 As follows, the aim of this General Comment appears to be 

to extend the scope of protection, not restrict it. Interpreting the Convention in this way, by adding 

weight to ‘allowed’, would further be in tension with the wording of Article 1.2, which does not set out 

any requirement of lawfulness to be considered to be in the territory. In the views communicated by the 

HRC, the Committee has granted irregular migrants certain procedural protection grounded in the right 

to family life. Both cases where this was granted concerned visa overstayers.74  

The Covenant may further be interpreted in accordance with the Declaration on the 

Human Rights of Individuals Who are not Nationals of the Country in which They Live. A declaration 

is a type of resolution issued by the UN General Assembly. It has no legally binding effect, and can 

consequently not be violated, but can be a useful tool for interpreting and restating international law. Its 

power to define or substantiate cannot be derived from an authoritative organ, but from that its content 

                                                           
68 Jaya Ramji-Nogales, ‘‘The Right to Have Rights': Undocumented Migrants and State Protection’ (2015) 

Kansas Law Review, Vol 63, p 1053. 
69 See Human Rights Committee, Borzov v Estonia (communication no 1136/02) 26 July 2004 on granting of 

citizenship and Tsarjov v Estonia (communication no 1223/03) 26 October 2007 on residence permits. 
70 Human Rights Committee, General Comment 15 - The Position of Aliens Under the Covenant (27th session, 

2008) para 5. 
71 Ibid, para 6. 
72 Ibid, para 9. 
73 Ibid, para 1-3. 
74 Human Rights Committee, Madafferi v Australia (communication no 1011/2001) 26 July 2004; Winata v 

Australia (communication no 930/2000) 26 July 2001. 
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has been considered generally acceptable among UN Member States.75 As the General Assembly lacks 

the power to apply general international law, a declaration only gets a legal effect when endorsed by a 

competent body (for example a state).76 The ICJ has inferred rules of international law from declarations 

by the General Assembly as well as stating that they are able to impact and develop international 

customary law.77 Moreover, this particular declaration is often cited by domestic courts as supporting a 

general principle of non-discrimination of aliens.78 

 The Declaration on the Human Rights of Individuals Who are not Nationals of the 

Country in which They Live begins by recognizing the importance of ensuring human rights for all 

individuals, regardless of nationality.79  However, it also repeatedly stresses the right for state parties to 

control their borders by addressing the importance of aliens to respect the laws of the country in which 

they reside and holding that ‘Nothing in this Declaration shall be interpreted as legitimizing the illegal 

entry into and presence in a State of any alien, nor shall any provision be interpreted as restricting the 

right of any State to promulgate laws and regulations concerning the entry of aliens and the terms and 

conditions of their stay or to establish differences between nationals and aliens’.80 It is also stated in the 

Declaration that these laws and regulations must be in accordance with international human rights 

standards.81 Further on, the Declaration makes a distinction between aliens lawfully residing and aliens 

who are present in a country regardless of authorization. Certain labour-related rights, including the 

right to join trade unions, are reserved for lawfully resident aliens.82 Other rights are applicable to 

irregular migrants as well, such as the freedom of expression and the right of peaceful assembly.83 The 

right to form associations, including trade unions, is not mentioned in the Declaration. 

 

2.2.4 Conclusion 

The ICCPR offers a strong protection of political rights and protects freedom of expression as well as 

freedom of assembly and freedom of association. However, while the Covenant prohibits discrimination 

                                                           
75 Marko Divac Öberg, ‘The Legal Effects of Resolutions of the UN Security Council and General Assembly in 

the Jurisprudence of the ICJ’ (2006) The European Journal of International Law, Vol 16, Issue 5, p 885. 
76 Ibid, p 904. 
77 ICJ, Advisory Opinion on the Western Sahara (1975), paras 52-59; ICJ, Legal Consequences for States of the 

Continued Presence of South Africa in Namibia (South West Africa) Notwithstanding Security Council 

Resolution 276 (1971), para 52; ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v 

USA) (1986); ICJ, Legality of the Threat or Use of Nuclear Weapons (1996). 
78 Lesley Wexler, ‘The Non-Legal Role of International Human Rights Law in Addressing Immigration’ (2005) 

University of Chicago Legal Forum, Public Law Research Paper No 282, p 369. 
79 Preamble of the Declaration on the Human Rights of Individuals Who are not Nationals of the Country in 

which They Live. 
80 Article 2.1 of the Declaration on the Human Rights of Individuals Who are not Nationals of the Country in 

which They Live. 
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82 Article 8.1 of the Declaration on the Human Rights of Individuals Who are not Nationals of the Country in 

which They Live. 
83 Article 5.2 of the Declaration on the Human Rights of Individuals Who are not Nationals of the Country in 

which They Live. 
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on grounds of nationality, it is more vague whether a State Party is allowed to treat irregular migrants 

differently than regular migrants in regard to these rights. While statements from the HRC, which is the 

main interpreting body of the ICCPR, implies that certain groups of irregular migrants would not at all 

be covered by the Covenant’s scope of protection, there are other, less authoritative, bodies which have 

interpreted the universalism of the Covenant as extending to irregular migrants as well.   

 

2.3 International Convention on the Protection of the Rights of All 

Migrant Workers and Members of Their Families 

2.3.1 Introduction 

As a result of their unauthorized status, irregular workers are in general more vulnerable to exploitation 

and more exposed to bad working conditions than other workers. Issues which irregular migrants may 

encounter include long working hours, insufficient health and safety standards, sexual and physical 

abuse and low or no pay.84 Members of the group are often employed in the informal labour market, 

precarious sectors and sectors with low rates of trade union association, such as agriculture, 

manufacturing, construction, domestic labour and sex work.85 This particular vulnerability has been 

recognized in the preamble of the International Convention on the Protection of the Rights of All 

Migrant Workers and Members of Their Families (hereafter ICRMW).86 The Convention was initiated 

by the UN General Assembly when they called for its drafting in 1979.87 It took until 1990 before the 

first draft was complete. The ICRMW was thereby the first international rights-instrument to address 

the specific situation and particular needs of irregular migrants. Previously, irregular migrants had been 

either ignored or explicitly excluded from international rights instruments. The sole exception was the 

ILO Convention No 143 which protected the irregular migrant and their family from rights arising from 

past employments.88 

For several reasons, the ICRMW is in practice of limited significance. At the time of 

writing, only 51 states have ratified the Convention. Despite being negotiated by migrant-sending as 

well as receiving countries, the State Parties are mainly sending countries in South America and Eastern 

                                                           
84 PICUM, 10 Ways to Protect Undocumented Migrant Workers, 2005. 
85 Bridget Anderson, Us and Them? The Dangerous Politics of Immigration Control (Oxford, Oxford University 
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86 International Convention on the Protection of the Rights of All Migrant Workers and their Families, 18 

December 1990, entry into force 1 July 2003, UN Document A/45/49 (1990). 
87 Michael Hasenau, ‘Setting Norms in the United Nations System: The Draft Convention on the Protection of 
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Africa. The receiving countries in Europe, North America, and the Persian Gulf has been more reluctant 

to ratify the Convention.89 Moreover, its monitoring mechanism, the Committee on the Protection of the 

Rights of All Migrant Workers and Members of Their Families (hereafter CMW), requires 10 states to 

accept the procedure to come into force.90 So far only three states have recognized the Committee’s 

competence.91  

 

2.3.2 Political Rights and Applicability to Irregular Migrants 

The ICRMW protects a broad range of civil, social and labour rights. Of relevance for the subject of this 

thesis are the freedom of expression and the freedom of association, here only protecting the right to 

join and form trade unions.92 These rights are almost identical to their equivalents recognized in other 

human rights instruments. In general, the ICRMW mostly contains pre-existing rights, but specifies that 

these are also applicable to irregular migrants.93 

However, the ICRMW makes a dividing line between regular and irregular migrants.94 

While part III of the Convention is applicable to all migrant workers, the rights in part IV is reserved for 

those who are ‘documented or in a regular situation’.95 The latter mainly concerns issues of social 

security, but also representation in institutions and rights to partake in decision-making on local and 

governmental levels.96 Regarding freedom of association, the right to join and attend meetings of trade 

unions is applicable to all migrant workers but only workers in a regular situation have a right to form 

trade unions.97 However, in its General Comment on the rights of migrant workers in an irregular 

situation and members of their families the CMW attempts to soften the importance of this difference.98 

The Committee begins by holding that the ICRMW must be read together with respect to core human 

rights treaties as well as other international instruments which a State Party are also party to.99 One such 

treaty is the ICCPR which the Committee, without any further elaboration, considers to apply to irregular 

                                                           
89 Though there are migrant-receiving countries that has applied the ICRMW, such as Turkey, Argentina, 

Mexico and Libya. 
90 Articles 76-77 ICRMW. 
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93 Gregor Noll, 2010, p 256. 
94 Irregular migrants are defined in Article 5 ICRMW as migrants who are not ’authorized to enter, to stay and to 

engage in a remunerated activity in the State of employment pursuant to the law of that State and to international 

agreements to which that State is a party’. 
95 Article 36 ICRMW 
96 Articles 41-42 ICRMW 
97 Articles 26 and 40 ICRMW. 
98 Committee on Migrant Workers, General Comment No 2 on the Rights of Migrant Workers in an Irregular 

Situation and Members of their Families (18th session, 2013). 
99 Ibid, para 7. 



22 
 

migrants as well.100 Since a right to form trade unions is included in Article 22 of the ICCPR, such a 

reading ‘may create broader obligations’ than follows from the ICRMW itself.101 

Another issue is the practical protection of the rights given. Article 83 of the ICRMW 

obliges its parties to set up effective remedies against potential violations of the rights enshrined in the 

Convention. However, the Convention specifically states that the protection of irregular migrants’ rights 

does not affect the State’s sovereign right to regulate admission and exclusion of migrants. Article 35 

of the Convention reads:  

Nothing in the present part of the Convention shall be interpreted as implying the 

regularization of the situation of migrant workers or members of their families who are 

non-documented or in an irregular situation or any right to such regularization of their 

situation, nor shall it prejudice the measures intended to ensure sound and equitable-

conditions for international migration as provided in part VI of the present Convention. 

The migrant’s obligation not to violate any laws and the state’s right to regulate its borders is also further 

recognized in several articles of the Convention.102 An attempt to notify the authorities of a possible 

violation may therefore in practice result in the expulsion of the irregular migrant.  

In its General Comment on irregular migrants, the CMW states that the Convention is 

meant to strike a balance between the protection of irregular migrants’ human rights and the State 

Parties’ right to control its borders.103 The Committee encourages State Parties to facilitate regularization 

since it is considered the most effective measure to address the extreme vulnerability of irregular 

migrants and their families.104 Furthermore, it advocates for a need of firewall protection in regard to 

the rights of healthcare and education.105 To ensure the effective exercise of these rights, internal border 

control should not be carried out through schools or hospitals. The Committee does however not mention 

the issue of practical access of rights in relation to any other articles. 

 

2.3.3 Conclusion 

In conclusion, the ICRMW stands out from the other human rights instruments examined in this thesis 

as it particularly addresses the specific situation of irregular migrants. While most of the rights protected 

by the Convention could be found in preceding instruments, the ICRMW leaves no space for doubting 

whether its rights are applicable to irregular migrants. However, this is not the case for all rights of the 

Convention as it also makes a difference between migrants on grounds of legal status. Moreover, the 
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ICRMW recognizes the State Parties’ right to control its borders and does not offer a solution to the risk 

of deportation which might arise when an irregular migrant exercises the rights which are formally given 

to him or her. 

 

2.4 European Convention of Human Rights 

2.4.1 Introduction 

The European Convention of Human Rights (hereafter ECHR) was signed on 4 November 1950 in 

Rome, and was the first human rights instrument to establish an international court to safeguard its 

protected rights. While the judgments of the European Court of Human Rights (hereafter ECtHR) are 

only binding to the states involved in the relevant case, the Court has repeatedly made it clear that it 

considers its interpretations to be authoritative to other Contracting States as well.106 The Convention 

has been integrated in the domestic legislation of almost all Contracting States. Thus, it is a part of the 

internal legal systems and is binding for all public authorities, including domestic courts.  The ECHR 

primarily contains civil and political rights, though they may, in some cases, entail a social, cultural or 

economic dimension.107 As will be shown in this chapter, the political rights of the ECHR holds several 

similarities to those protected under the ICCPR. One major distinction is Article 16 of the ECHR, which 

explicitly allows the exclusion of aliens from political rights. The article has been sparsely used and its 

interpretation is unclear, as will be discussed below. 

 

2.4.2 Political Rights 

Freedom of Expression 

The importance of an effective political democracy, which relates to the freedom of expression, is 

stressed already in Convention’s preamble. The ECtHR has repeatedly stated in its case law on Article 

10:   

Freedom of expression constitutes one of the essential foundations of a democratic society, 

one of the basic conditions for its progress and for each individual’s self-fulfilment108 
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The article is indispensable, not only in its own right but also to guarantee the effective enjoyment of 

the other rights protected in the ECHR. Moreover, freedom of expression constitutes an integrated part 

of the freedoms of assembly and association.  

Various elements are included in this article. Its first part establishes that everyone is 

entitled to hold their own views and opinions. This is an entitlement that cannot be restricted. Moreover, 

there is a collective aspect of the article, which includes the right to ‘impart information and ideas of all 

kinds’ as well as seek or receive such information. This freedom is protected ‘regardless of frontiers’ 

and without relevance of which medium that is chosen for the communication. According to the ECtHR, 

the article also protects ideas and opinions that offend, shock or disturb.109 The content of the expression 

is however not unlimited. Expressions that incite hatred, violence, or discrimination will usually not be 

accepted.110 Also expressions that are unnecessarily offensive may be excluded from the article’s 

protection.111 A polemical and aggressive tone or a certain degree of exaggeration or provocation is 

nevertheless allowed.112 

 

Freedom of Assembly and Association 

The freedoms of assembly and association are both protected under Article 11 of the ECHR. As these 

rights derive from the freedom of expression, cases under Article 11 are often examined in the light of 

principles established under Article 10.  

The freedom of assembly protects peaceful organized meetings, both in public and 

private. This primarily entails a duty for the state not to interfere, but there is also a positive obligation 

to protect an assembly from disturbing third parties. Counter-demonstrations should in principle be 

granted permission to protest, but only in a manner which does not interfere with the initial assembly.113 

Due to its important democratic function, the freedom of assembly should not be interpreted narrowly.114 

Likewise to the ICCPR, the ECHR does not recognize a one person-protest to fall within the scope of 

freedom of assembly. The right must be exercised together with others. This is however of limited 

practical significance since a solo protest would instead be protected under the freedom of expression.115 

Similar to the statements made under Article 10, the ECtHR has held that demonstrations that may annoy 

or give offence to people opposed to the ideas promoted fall within the scope of the freedom of assembly, 
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even when these views may be shocking or unacceptable.116 Also assemblies stretching over a 

considerable length of time is protected by the Convention.117 The assembly must however, always be 

peaceful. 

While only peaceful assembly is protected as a human right, the dividing line between 

violence and non-violence is not always clear. In practice, the issue is often complicated by the collective 

nature of the expression of an individual right. To a certain level, a protest or a demonstration, may 

include violent acts while still falling within the scope of protection.  The ECtHR has repeatedly held in 

their case law that an individual remains protected by his or her freedom of assembly as long as he or 

she does not conduct a violent act.118 Moreover, a protest does not cease to be peaceful in case there is 

a possibility that participants with violent motives, who are not associated with the organizing 

association, join the protest.119 As long as the individual is peaceful in his or her behavior and intentions, 

he or she remains protected even if the protest entails acts of sporadic violence.120 In situations where 

the violence reaches levels higher than ‘sporadic’, the ECtHR has held that the protest still falls within 

the scope of protection if there is disagreement as to which party was responsible for escalating the 

violence.121 

Regarding the freedom of association, Article 11 enables individuals to join or form an 

association in order to pursue common goals or a mutual interest. As political aims may be difficult to 

achieve alone, this facilitates an active participation in democracy.122 The article especially protects 

political parties, religious groups and trade unions. For the latter, the freedom of association also 

includes a right to bargain collectively and enter into collective agreements.123 The article also entails a 

negative right, to not associate.124 Likewise, there is a right for the association to independently 

determine its membership.125 As for all political rights, the obligation laid upon the state is mainly a 

negative one, but there are also positive obligations flowing from the article, such as granting legal entity 

status and affording effective legal protection.126  
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Interference 

Contracting States are allowed to set up certain limitations to the rights examined if such limitations are 

‘prescribed by law and are necessary in a democratic society in the interests of national security or public 

safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection 

of the rights and freedoms of others’.127 Freedom of expression may also be limited due to concern of 

territorial integrity, the reputation of others, for preventing the disclosure of information received in 

confidence, or for maintaining the authority and impartiality of the judiciary.128 Moreover, Article 11 

explicitly allows the lawful exclusion of members of armed forces, police officers and employees of the 

state administration.129 

In order to ensure the effectiveness of the ECHR, the notion of ‘interference’ should be 

interpreted broadly. It is the consequences of the measure taken that is relevant as to whether it 

constitutes an interference, rather than if the sanction is categorized as criminal or administrative under 

national law.130 However, the interference must always be in accordance with the law. This can be both 

domestic or international law, but the legislation needs to be accessible and sufficiently precise.131 

Moreover, the interference must be proportional. The Court then has to balance the Contracting State’s 

interest of the interference against the individual’s interest in the protected right. 

 

2.4.3 Applicability to Irregular Migrants 

Migration and Interference 

There is limited case law on the particular situation of non-citizens under Articles 10 and 11. In Agee v 

the United Kingdom, the European Commission of Human Rights (hereafter EComHR) stated that the 

articles do not grant an alien a right to settlement.132 An expulsion does therefore not, in itself, constitute 

an interference with the freedoms of the Convention.133 However, if the expulsion or the refusal of entry 

is specifically aimed at restricting the person’s exercise of political rights, it may constitute an 

interference under Articles 10 and 11.134 In that case it needs to be established that the measure was 
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particularly designed to repress the exercise of such rights and stifle the spreading of the political 

conviction.  

The ECHR differs from the other instruments examined in this chapter since it, through 

its case law, has developed a protection against expulsion. The potential of the ECHR to overrule the 

Contracting State's right to guard its borders is of great importance for irregular migrants due to the 

threat of deportation. Since all cases where the exercise of border control has resulted in violations of 

Articles 10 or 11 have concerned the expulsion of visitors, or prevention of entry, it is however unclear 

how the Court would judge in a case of an irregular migrant residing unauthorized for a longer time. 

This would be particularly interesting in situations where the irregular migrant's presence has been 

tolerated, something that previously has been recognized as a factor against deportation.135  

When assessing whether an interference is lawful, the interest of good relations with other 

states may be such an interest that is considered legitimate. This therefore allows for a prohibition of 

political demonstrations by migrants against the government in their country of origin.136 Regarding the 

requirement of proportionality, Contracting States have in general been given a wide margin of 

appreciation in cases concerning the entry of non-nationals.137  

Even if the measure would be aimed at preventing the effective exercise of political rights 

and not be considered justified under the relevant articles, such an interference may nevertheless be 

allowed in certain situations under Article 16 of the Convention. 

 

Article 16 

The ECHR’s universal nature is reflected in its initial article, which holds that the Contracting Parties 

shall secure the Convention’s rights to ‘everyone within their jurisdiction’.138 As follows, the 

Convention is applicable for those within a Contracting State’s jurisdiction, regardless of their 

citizenship. However, when the Convention was drafted, political activities by aliens under Articles 10 

and 11 became explicitly restricted by Article 16. The article states that ‘Nothing in articles 10, 11 and 

14 shall be regarded as preventing the High Contracting Parties from imposing restrictions on the 

political activity of aliens’. Unlike other articles of the ECHR, Article 16 does not place obligations on 

the Contracting States, but functions as an opt-in clause which can be used to dismiss allegations. While 

other limitations of qualified rights requires lawfulness, legitimate interests and proportionality, Article 
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16 appears to be completely unrestricted in this sense. However, the article has rarely been invoked by 

Contracting States before the ECtHR. Due to very limited case law, it has been considered more or less 

useless.139  

As Marie-Bénédicte Dembour explains in the initial chapter of her book, When Humans 

Become Migrants, the creation of the article was made in exchange for the extension of the Convention’s 

scope of application to include everyone within a Contracting State’s jurisdiction, rather than just its 

citizens. It was due to this compromise, aimed at widening the scope of the Convention as far as possible, 

that Article 1 got its current form.140 This arrangement mirrors the inherent tension within liberalism, 

between universalism and state protection, and can be considered the ECHR’s initial attempt to resolve 

this tension.141 

Article 16 is a consequence of the formerly dominating understanding that aliens should 

not be protected by human rights to the same extent as citizens.142 Emerging in the aftermath of the 

Second World War, the ECHR was primarily aimed to protect citizens against the arbitrariness of the 

state. The ‘alien’ was either depicted as an outsider who might hold politically subversive affiliations or 

as temporary guest workers whose existence consisted entirely of their role as workers, and  therefore 

lacked any reason to be involved in the political affairs of their host states. This, from a modern 

perspective, apparent contradiction to the universalist logic of human rights was therefore hardly debated 

in the traveaux préparatoires.143 As Dembour notes, Article 16 may appear strange from the 

contemporary understanding of human rights. While there are examples of exclusion of non-citizens in 

other instruments regarding social rights or the right to vote, there is no equivalence of Article 16 in any 

other human rights treaties.144 Despite several attempts and calls for the article’s abolition it has not been 

removed from the Convention.145 

As mentioned previously, Article 16 has hardly ever been invoked. However, Dembour 

notes that there have been several cases assessed by the Court concerning aliens which have been 

prevented from entering a country due to their political activity, where Article 16 could have been 
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relevant.146 The first, and for long the only, case on Article 16 was Piermont v France.147 Mrs Piermont 

was a German citizen and a member of the European Parliament who participated in several 

demonstrations and political activities in French Polynesia in support of the struggle for independence 

of French Polynesia and New Caledonia. When leaving the islands she was given an order of expulsion 

and a prohibition of re-entering French territory. Following her complaint to the ECtHR regarding her 

freedom of expression under Article 10, the French government justified their actions by reference to 

Article 16.  

Before the Court, Mrs Piermont argued that she should not be considered an ‘alien’ under 

Article 16 since she was a member of the European Parliament and a citizen of an EU Member State. 

She also invoked her union citizenship, a concept that had been introduced between the time of the 

expulsion order and the Court’s examination of the complaint. The ECtHR held that it could not accept 

the argument of the union citizenship, since it was not recognized at the time of the interference. 

However, the Court also stated that:  

Mrs Piermont’s possession of the nationality of a member State of the European 

Union and, in addition to that, her status as a member of the European Parliament 

do not allow Article 16 of the Convention to be raised against her, especially as 

the people of the [overseas territories] take part in the European Parliament 

elections.148 

The Court thus found that as a citizen of an EU Member State and a member of the European Parliament, 

Mrs Piermont could not be considered an ‘alien’ in the meaning of the article. Article 16 could therefore 

not authorize the restriction of her freedom of expression. 

This case was followed 20 years later by the Grand Chamber judgment of Perinçek v 

Switzerland,149 regarding the limits of freedom of expression. Mr Perinçek was a Turkish citizen and 

political activist who had been convicted in Switzerland after publicly denying the existence of the 

Armenian genocide. The Swiss court found him guilty of racial discrimination and sentenced him to 

prison. He complained to the ECtHR and claimed that this constituted a violation of his freedom of 

expression under Article 10. Before the ECtHR, the Swiss government referred to their right to restrict 

the political activities of aliens under Article 16. 

After referring to the previously established definition of ‘alien’, the Court stated that 

article 16 reflected an ‘outdated understanding of international law’ and mentioned the repeated attempts 

to abolish the article. The Court then took into account statements from earlier cases such as Women on 
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Waves v Portugal and Cox v Turkey and noted that in these cases the applicant was found to be protected 

under Articles 10 and 11 without any reference of Article 16, even though such an exception would have 

been possible. In Cox v Turkey the Court particularly considered the wording of Article 10 (‘regardless 

of frontiers’) and found that ‘no distinction can be drawn between the protected freedom of expression 

of nationals and that of foreigners’.150 Hence, the Court finds that Article 16 ‘should be construed as 

only capable of authorizing restrictions on “activities” that affect the political process’. 151 Mr 

Perinçek’s freedom of expression could therefore not be restricted by Article 16. 

The Courts’ findings in this case raises several issues. To begin with, the motivation that 

article 16 should be restricted due to not being mentioned in previous cases is not entirely convincing 

since the article was not raised by the Contracting States in any of the cases referred to.152 Likewise, the 

reference to the wording in Article 10 (‘regardless of frontiers’) is not completely satisfactory. This 

interpretation would be in complete contrast to the wording of Article 16, which explicitly holds that 

‘Nothing in articles 10, 11 and 14 shall be regarded as preventing the High Contracting Parties from 

imposing restrictions on the political activity of aliens’ (emphasis added). Since Article 16 overrules 

Article 10 altogether, the wording of Article 10 cannot be relevant for the interpretation of Article 16.  

The Court also fails to explain the requirement ‘affect the political process’ any further. 

It is well-established under the ECHR as well as under other instruments of international law that the 

right to vote and the right to be elected is reserved for citizens.153 However, all political organizing and 

political expressions aims to affect the political opinion of a community in some way. Regardless of 

whether this organizing has the form of a political party or a grassroots mobilization, it may, directly or 

indirectly, intentionally or accidentally, affect elections within the parliamentary system. The ECtHR 

does not define in Perinçek v Switzerland which level of causality is required for Article 16 to become 

applicable. Neither does the references to previous case law and the attempts to abolish the article 

entirely explain why the line for Article 16’s scope of application should be drawn at activities which 

affect the political process. 

As both the cases mentioned concern Article 10, Article 11 has never been tried against 

Article 16. As Dembour points out, there have been cases where such an assessment could have been 
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relevant.154 Unlike Article 10, Article 11 does not include the phrase ‘regardless of frontiers’, but should, 

as a form of freedom of expression, be interpreted in the light of Article 10. It is consequently difficult 

to predict what relevance the Court’s previous findings would have in the context of Article 11. 

While Article 16, despite several attempts to do so, has not been removed from the 

Convention, it has also never been relied upon by the ECtHR to restrict the rights of aliens. Its practical 

value therefore remains unclear.  

 

Article 14 

Article 14 is the accessory discrimination clause of the ECHR, which prohibits discrimination in 

connection to the other articles of the ECHR on grounds of sex, race, colour, language, religion, political 

or other opinion, national or social origin, association with a national minority, property, birth or other 

status. Since Article 16, which explicitly overrules the prohibition of discrimination, has been restricted 

by the Court, the next question is how a limitation of irregular migrants’ political activities would be 

considered under Article 14.  

In the case of Gaygusuz v Austria, concerning the right to emergency assistance for non-

citizens, the ECtHR stated that very weighty reasons were required to justify difference in treatment 

exclusively on grounds of nationality.155 This statement has later been repeated in several other cases, 

concerning for example family benefits and social security.156 Regarding irregular migrants, the ECtHR 

has found in Ponomaryovi v Bulgaria that migrants without authorization to reside in a Contracting State 

may be protected from discrimination in certain situations. While the case concerned the right to 

secondary education and contained several particular circumstances, Ponomaryovi implies that it is 

possible to restrict discrimination on grounds of legal status.  

A relevant difference between the Ponomaryovi case and the cases mentioned concerning 

discrimination on grounds of nationality is that the right to education is explicitly protected under article 

2 of protocol 1. The other cases have concerned social rights which were only indirectly protected by 

the Convention, such as matters of social security, connected to the right of property in Protocol 1 Article 

1. In Ponomaryovi however, the Court states that they ‘[…] cannot overlook the fact that, unlike some 

other public services, education is a right that enjoys direct protection under the Convention.’157 Just 

like the right to education, the freedoms of expression, assembly and association are explicitly protected 

by the Convention. This implies that the Court would leave less discretion to the Contracting State 
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regarding differences in treatment in relation to these rights. Moreover, in its assessment of the case the 

Court starts by observing that ‘[…] a State may have legitimate reasons for curtailing the use of 

resource-hungry public services – such as welfare programmes, public benefits and health care – by 

short-term and illegal immigrants, who, as a rule, do not contribute to their funding.’158 As the exercise 

of political rights does not concern public services, but primarily sets up an obligation for the 

Contracting State to not interfere, it is plausible that the protection would be stronger with regard to 

differences in treatment on ground of legal status. 

Nevertheless, all of the cases mentioned above concern social rights or issues of social 

security and it remains unclear how the Court would consider a complaint under Article 14 on grounds 

of nationality or legal status in regard to political rights. There is in general very limited case law on 

Article 14 taken in conjunction with Articles 10 and 11. A violation of Article 14 taken in conjunction 

with Article 10 has never been established by the Court. Those cases where a violation has been found 

in conjunction with Article 11 mainly concerns discrimination on grounds of political opinion or trade 

union membership.159 Quite often, the Court does not consider it necessary to examine the complaints 

under Article 14 when a violation has already been found under Articles 10 or 11. 

However, in the joint partly dissenting opinion of Piermont v France, four judges explain 

that if the Court would have examined the complaint under Article 14, no violation would have been 

found. They motivate this finding by stating that ‘there is no evidence that the treatment accorded to the 

applicant differed from that which would have been accorded to another person in a similar situation.’160 

Since banning citizens from re-entering their own country is strictly prohibited under international law, 

this statement implies that the Court, were they to examine a complaint under article 14, would not 

consider a national and a non-national to be in a similar situation with regard to the exercise of political 

rights. This interpretation would also be in coherence with the continued existence of article 16.  

 

2.4.4 Conclusion 

Similar to the ICCPR, the ECHR contains a strong protection of freedom of expression, freedom of  

assembly and freedom of association. However, unlike the Covenant, the ECHR holds more explicit 

provisions and case law concerning the situation of migrants under the Convention. While the ECtHR 

has recognized every Contracting State’s sovereign right to make decisions regarding the residence and 

settlement of aliens, immigration measures such as expulsion orders and prohibition of entry may not 

be used to directly punish or prevent an alien’s exercise of political rights. If that would happen, the 

immigration measure would constitute an interference and would have to be lawful and proportional to 
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not violate the Convention. If it is not, the Contracting State could still employ Article 16 to justify its 

actions. To achieve this, it would first have to invoke the article, and then successfully argue that the 

political activity conducted by the irregular migrant has affected the political process of the Contracting 

State. As a consequence of the Court’s case law, the article has been left open for interpretation and 

argumentation. With the practical use of Article 16 being narrowed down, it is possible for the issue to 

be tried under Article 14 on non-discrimination. However, there is very limited case law on 

discrimination regarding political rights altogether, and none particularly concerning political rights of 

non-nationals. Moreover, the ECtHR has been reluctant to recognize immigration status as a ground for 

discrimination.  

 

2.5 European Social Charter 

2.5.1 Introduction 

The European Social Charter (hereafter ESC) is the counterpart of the ECHR on the protection of social, 

economic and cultural rights.161 The implementation of the Charter is monitored by the European 

Committee of Social Rights (hereafter ECSR). As a part of monitoring this process, State Parties submit 

a report every year on how they implement the Charter. This report is reviewed by the Committee which 

publish a ‘Conclusion’ on  whether the implementation is satisfactory. Moreover, if a State Party has 

ratified Protocol no 3, a collective complaint may be lodged to the Committee, by for example a trade 

union or a NGO. 162 This complaints procedure is used on systemic issues rather than individual cases. 

If a violation is found, the decision is sent to the Committee of Ministers of the Council of Europe which 

provides recommendations on the implementation of the decision. However, the ECSR is not a judicial 

body. Its decisions are not legally binding but has a value for interpreting the Charter.  

 

2.5.2 The Right to Organise 

Since the ESC mainly concerns economic, social and cultural rights, freedom of association is the only 

right protected in the Convention which is of relevance for this thesis. Freedom of association is 

protected under Article 5 of the ESC, here formulated as ‘the right to organise’. Unlike the other 

provisions discussed in this thesis that protects this freedom, Article 5 of the ESC has been subjected to 

extensive jurisprudence, primarily through the Committee’s conclusions. The right to organize provides 

a right to join an association as well as abstain from joining.163 This entails an obligation for the State 

Parties to protect workers from harmful consequences, flowing from employers or trade unions, 
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following a decision to join or not join an association.164 Forming a trade union should be simple and 

not require excessive formalism. Moreover, all fees and conditions for doing so must be reasonable.165 

Also unemployed and retired workers are given a right to join a trade union. They do, however, not hold 

a right to form them as long as they are allowed to form other organisations capable of protecting their 

interests.166 Furthermore, trade unions must be free to form or join national or international 

federations.167 

Article 5 also entails a right for these associations to protect the economic and social 

interests of their members, mainly through collective bargaining.168 In doing so, associations enjoy a 

high level of independence from the state. As a consequence, trade unions are free to choose their own 

members and representatives, have free access to workplaces and, to a certain extent, take disciplinary 

actions against its members.169 

 

2.5.3 Applicability to Irregular Migrants 

The appendix of the ESC specifies that certain rights only cover foreigners ‘in so far as they are nationals 

of other Parties lawfully resident or working regularly within the territory of the Party concerned’.170 

This concerns Articles 1-17 and 20-31 of the Charter. As follows, Article 5 does not protect irregular 

migrants. In a similar manner, Article 19.4.b of the ESC, while being excepted from the appendix, 

instead contains an explicit exclusion of irregular migrants. The provision is an antidiscrimination clause 

which requires all State Parties to ensure that nationals of other Parties lawfully within their territories 

are not treated less favorable than the State’s own nationals in regard to membership of trade unions and 

enjoyment of the benefits of collective bargaining.  

It is relevant to note that certain provisions of the Charter have been extended to irregular 

migrants by the ECSR, sometimes in complete contrast of their wording. These cases has mainly 

concerned the rights to shelter, medical assistance and social, legal and economic protection.171 The 

Committee justifies such findings by the importance of interpreting limitations of human rights 

restrictively and the nature of the ESC as a living instrument.172 Regarding the protection of children, 

the extension to irregular migrants is often motivated by reading the Charter together with the UN 
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Convention on the Rights of the Child, which contains an explicit prohibition of discrimination on 

grounds of legal status.173 

However, the Committee has held that the restrictions regulated in the Charter affects 

different rights in different ways. All rights protected by the Charter is therefore not applicable to those 

with irregular status.174 Consequently, each situation needs to be assessed on a case by case basis.175 

Through their case law, the Committee has developed certain grounds for when exceptions from this 

restriction is necessary in order to not impair fundamental rights. This is the case if it would otherwise 

threaten the right to life, the preservation of human dignity or the physical and psychological integrity 

of the individuals concerned.176 The Committee has stressed that an application of the Charter to 

irregular migrants is justified solely if it would have serious detrimental consequences to these values 

to do otherwise.177 Considering these grounds, it seems unlikely that the exception would be applicable 

to the right to organize of article 5. While the article is considered one of the core provisions of the 

Charter, a deprivation of the right to organize is not a threat to an individual’s life, neither would it put 

them in a state of extreme helplessness which would harm their human dignity.178 Organizing in trade 

unions has been essential for achieving physical and psychological well-being of workers. Depriving 

them of this right would however not constitute a threat directly. Excluding irregular migrants from the 

benefits of collective bargaining might however do so, depending on through which structures the 

worker is protected in the concerned State Party. Altogether, it remains unclear, but appears unlikely, 

that the ECSR would make an exception in regard to the right to organize and bargain collectively. 

The ESC moreover contains a prohibition of discrimination on  grounds such as race, 

color, sex, language, religion, political or other opinion, national extraction or social origin, health, 

association with a national minority, birth or other status.179 In relation to irregular migrants, the 

Committee has however held that the principle of non-discrimination should be understood as treating 

equals equally and un-equals unequally. As a consequence, State Parties are allowed to treat persons 

lawfully or unlawfully present on their territories differently, as long as human dignity is respected.180  

 

 

 

                                                           
173 ECSR, Defence for Children International (DCI) v the Netherlands, complaint no 47/2008, paras 28-29; 
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3.5.4 Conclusion 

While the ESC contains a strong protection of the right to organize, developed through excessive 

jurisprudence, its scope of application is rather limited with regard to irregular migrants. By lacking 

authorization to work or reside on the State Party’s territory, irregular migrants are excluded both from 

the protection of Article 5 and the prohibition of discrimination concerning trade union membership and 

collective bargaining. Unlike in the other instruments examined in this chapter, the exclusion of irregular 

migrants in the ESC is very explicit. While the ECSR has delivered several decisions which overrule 

the exclusion of irregular migrants, this would require a threat against the individual’s life, human 

dignity or physical or psychological well-being. As this needs to be assessed on a case by case basis and 

the Committee has not yet delivered a decision on Articles 5 and 19.4.b in relation to irregular migrants, 

it remains to be seen how it would decide in such a case.  

 

2.6 Conclusion 

As has been previously mentioned, political rights are of great importance since they enable individual 

self-fulfillment, active participation in democracy and the effective protection of human rights as well 

as rule of law. Consequently, political rights hold essential values for the individual as well as for society 

in entirety and therefore generally enjoy a wide protection. As has been shown in this chapter, irregular 

migrants tend to be, either directly by law or interpretation, or indirectly by practical issues, excluded 

from the effective enjoyment of these rights as a result of their irregular status. 

The freedom of assembly is only protected by the ECHR and the ICCPR. However, it has 

often been considered to constitute a particular form of freedom of expression, which also enjoys 

protection under the ICRMW. The freedom to associate or organize can be found in all of the four 

instruments examined in this chapter. Here the tendency to exclude irregular migrants is stronger 

compared to the other freedoms. Irregular migrants are often explicitly excluded from the whole or parts 

of the right, such as in the ICRMW and the 1985 Declaration on the Human Rights of Individuals Who 

are not Nationals of the Country in which They Live. In these instruments the right to join or form trade 

unions are particularly exempted for irregular migrants, while other political rights are granted. In the 

ESC irregular migrants are also explicitly excluded from this right, among many others. 

Both the ESC and the ICRMW make a distinction between migrants based on the 

authorization of their work or residence and grant regular migrants more rights than irregular. However, 

while the ESC excludes irregular migrants from a majority of its rights, the ICRMW were the first 

international instrument to explicitly grant irregular migrants certain rights. While a majority of these 

rights were already established through other instruments, the ICRMW addresses the specific situation 
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and particular needs of irregular migrants. In this sense, the Convention differs from for example the 

ICCPR, which is possible to interpret as not covering irregular migrants at all. 

Regardless of this formal protection, irregular migrants often experience practical 

obstacles when accessing or exercising their rights. Since irregular migrants live under a constant threat 

of deportation, they need to avoid contact with state authorities and not attract too much attention. As 

shown in this chapter, the majority of the instruments examined express a great respect for the sovereign 

state’s right to control its borders. Only the ECHR offers a certain protection against deportation by 

putting Articles 10 and 11 above this right. Somewhat conflicting, it is also the instrument with the 

widest exclusion since it allows Contracting States to restrict all political activities of aliens, even regular 

ones, that may affect the political process. 

To summarize, while the access to political rights for irregular migrants is limited they 

still enjoy a certain formal protection. As political rights are protected by law but also plays an important 

part in shaping the law, the issue of their relevance for irregular migrants may however be even more 

complicated. This will be examined further in the following chapter. 
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3. Antagonism and Universality 

3.1 Introduction 

As explained in the beginning of this thesis, the issue of irregular migrants’ lack of practical access to 

human rights has been extensively discussed. While human rights attempt to claim universality, the 

sovereign state’s right to control its borders remains, with a few exceptions, firmly protected under 

international law. The relationship between human rights and the state has been subjected to much 

discussion in political theory and political philosophy. In this chapter, some of the criticism against 

human rights, as formulated by Hannah Arendt and Wendy Brown, will be outlined. Thereafter Bonnie 

Honig’s theory of human rights as a tool for antagonism, which attempts to capture the more positive 

consequences of the flaws criticized by Arendt and Brown, will be explained. Finally, Honig’s theory 

will be illustrated by three examples of how human rights, due to its claimed universality, can be useful 

by excluded groups to create discussion and achieve inclusion. By doing so I aim to provide an answer 

to sub-question b of this thesis’ research question; drawing on political theory, how can the 

universalistic ethos of human rights law be utilized by irregular migrants when exercising political 

activities? 

 

3.2 On Politics and Human Rights 

3.2.1 Criticism of Human Rights 

In the discussion of human rights law, several writers have previously underlined the inherent conflict 

in liberal democracies between sovereign self-determination and universal human rights norms. On the 

one hand, equality between humans are at the core of the liberal human rights doctrine. On the other 

hand, this equality is protected by the structure of the nation state, which in itself legitimizes differences 

in treatment on grounds of citizenship or lack thereof. Some consider this exclusion to be a necessary 

condition with regard to democracy and the right to self-determination within each political community 

while others, as will be elaborated on in this section, regard it as a paradox which is inherent in the legal 

structure and fatal for the individual.181 

In 1951, Hannah Arendt published The Origins of Totalitarianism.182 The book was an 

attempt to understand the political development in Germany and the Soviet Union in the first half of the 

                                                           
181 For examples of the first standpoint, see Seyla Benhabib, The Rights of Others: Aliens, Residents and Citizens 

(Cambridge, Cambridge University Press, 2004); Michael Walzer Spheres of Justice: A Defence of Pluralism 

and Equality (Basic Books, 1983). 
182 Hannah Arendt, The Origins of Totalitarianism, (New York, Harcourt Brace Jovanovich, 1976). 
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20th century and examines imperialism as well as the relationship between migrants and state 

sovereignty. The core of her critique is that since international human rights law is built on agreements 

between sovereign states, it will always primarily reflect state interests. This is reflected by which rights 

that are protected and to what extent. As a self-legitimizing system, codifying the protection of certain 

rights renders the rights excluded from these instruments unimportant or illegitimate, regardless of how 

crucial they are for the individual. Examples of this mentioned by Arendt includes the right to residence 

and the right to work.183 

Regarding the situation of stateless individuals, Arendt notes that not even their minimum 

rights can be claimed if no state is willing to protect such rights and no institution willing to guarantee 

them.184 Humans deprived of legal personhood can only be the subject of the law, never its authors. As 

such, the protection of their human rights is always dependent on the ‘pity of the powerful’. It is the 

paradox of human rights, that in order to expand, they require an equal expansion of governmental 

structures. Since an individual who has been stripped of their political community cannot have any use 

of human rights, and the aim of human rights is to protect an individual from the state, human rights 

lack value. For Arendt, the only meaningful right is ‘the right to have rights’, i e, to be included in a 

political community.185 

A similar critique of human rights has later been expressed by Wendy Brown. By 

focusing on issues of imperialism and post-colonialism, Brown agrees with Arendt’s critique on how 

human suffering which is not recognized as a human rights violation is made illegitimate and invisible. 

She thereby rejects the notion of human rights as an anti-politics which purely serves to defend 

individuals against powerful machineries. Moreover, she notes that even if human rights claim to 

represent a universal moral, in contrast to the politics they oppose, they still set a politicized process in 

motion by this opposition. This makes it necessary to examine which kind of politics that is.186 

As the discourse of human rights is focused on the pain and suffering of the individual, 

rather than comprehensive projects on justice, the individual concerned is limited to the identity of the 

victim. Since human rights, like Arendt claimed, requires governmental institutions to be effective, the 

individual claiming them only exchange one type of subjection for another.187 Human rights are not 

simply attached to their subject, but contributes to regulating, reshaping and producing individuals. The 

shielding from suffering which human rights aim to achieve is thereby connected to a disempowerment 
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of the protected person.188 As such, the limited emancipation which human rights offers is internalized 

by the concerned subjects and further preserves their vulnerability.  

Therefore, while human rights may reduce suffering, it rarely creates agency. On the 

contrary; by asserting that a universal moral exists, human rights risks stifling political discussions or 

referring them to the courtrooms.189 As Brown explains further, ‘power does not only come in sovereign 

or judicial forms’ and human rights ‘are not only defenses against power, but can themselves be tactics 

and vehicles of governance and dominance’.190 Drawing on Marx’s On the Jewish Question,191 Brown 

argues that human rights only provide a formal transformation of social misery rather than addressing 

its cause. As we put faith in the capacity of human rights to rescue us from suffering, our attention is 

drawn away from the structures which create the misery.192  

However, Brown also acknowledges the value of universal concerns and the historical 

contribution of human rights to emancipatory political struggles. Despite recognizing a risk of limiting 

political projects to a liberal and capitalist order, she is unwilling to completely abandon the human 

rights concept.193  

 

3.2.2 An Antagonistic Approach to Rights 

Bonnie Honig continues to examine the issue at hand but adopts a more positive perspective on this 

paradox. Taking William E Connolly’s theories on pluralism as her point of departure, Honig considers 

human rights not to be an end in itself but rather a tool for creative political action. According to Honig, 

the general endorsement of human rights in combination with their inherent claims of equality and 

universality creates a ‘discourse of rights’ which can be used in order to achieve support for one’s 

political claims. The difference between Honig’s perspective compared to Arendt’s and Brown’s can be 

traced to her employment of a pluralistic view of the concept of time. 

First, we need to establish what pluralism is. In the classical sense, pluralism is a political 

theory for studying the decision-making process, and in particular how power is distributed between 

several different actors rather than only politicians acting within democratic establishments.194 Since the 

1980s, William E Connolly has helped remaking the theory of pluralism from being purely descriptive 

to being normative and desirable. Connolly has formulated a necessity of establishing a universal ethos 
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which is pluralizing as well as democratizing. This follows from Connolly’s view of social identities as 

fragile and susceptible to alteration. As such, any attempt to find certainty means doing violence on the 

differences between ourselves and others. As a consequence, it is necessary to consider all ideas to be 

welcome but contestable. The aim is not to abandon all attempts to establish whether a judgment is 

correct or not, but rather to consider how such judgements are made. As a result, it is possible to 

acknowledge the politics of any articulation of human rights without having to justify it as inherently 

more reasonable than others. Unlike Arendt and Brown, who considers the paradox of international law 

to deprive human rights of their meaning, Connolly considers paradoxes to be challenges to negotiate, 

rather than puzzles to solve or overcome.195 

This perception of paradoxes is interrelated to a pluralistic view of time as a circular 

concept rather than a linear one. When considering time to be linear, one considers a time sequence to 

be structured and therefore predictable. Linear time, and therefore the evolution of politics, can only go 

two ways: forward or backward. By abandoning a linear conception of time, one also abandons a 

perspective of development as either progressive or regressive. Moreover, due to plural timelines which 

circles and forks, it is with this perspective difficult to identify a single occurrence as a starting point for 

a subsequent series of events. Instead of perceiving time as ‘one thing leads to another’, time is 

considered to be a ‘random assemblage or jumble of events’.196 As previously held values return and 

paradoxes rewind, conflict becomes unavoidable. This is something that Honig embraces and which 

permeates her perspective of antagonism and development. 

To explain her theory of human rights, Honig draws on Rousseau’s theory of the paradox 

of politics, also referred to as the paradox of sovereignty. It was formulated in The Social Contract as: 

‘For a general will to be brought into being, effect (social spirit) would have to become cause, and cause 

(good laws) would have to become effect. The problem is how to establish either condition without the 

previous attainment of the other on which it depends.’197 In other words; the issue for Rousseau was that 

good citizens create good laws and good laws create good citizens. While he found this paradox to 

constitute a problem specifically at the creation of the social contract, Honig holds that it is equally 

applicable to everyday political practice. As new individuals are born into, grow up within or migrate 

to a society, they learn the norms previously established by that society. These norms later become the 

basis for the society they choose to create. Consequently, a circular relationship is established between 

the norms and the general will of the population. The already existing laws affect the general will which 
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in turn affects the laws.198 As such, the process of legislating always entails the effect becoming the 

cause and the cause the effect.199  

Due to this paradox, there will always be a certain level of distortion in democracy. In 

the system of constitutional democracy, the law will never be entirely coherent with the general will and 

some people will always be the subjects of the law without being its author. Some have argued that the 

solution to this issue is to continuously adjust the law whenever it seems distant from our authorship.200 

Honig criticizes such statements for endorsing a concept of time as progressive and therefore linear. She 

notes, that in the moment of action it is impossible to know what the consequences of that action will 

be.  

Looking backward, we can say with satisfaction that the chrono-logic of rights required 

and therefore delivered the eventual inclusion of women, Africans, and native peoples into 

the schedule of formal rights. But what actually did the work? The impulsion of rights, 

their chrono-logic, or the political actors who won the battles they were variously 

motivated to fight and whose contingent victories were later credited not to the actors but 

to the independent trajectory of rights as such?201 

By endorsing the paradox of politics as well as the concept of time as non-linear, Honig’s view of new 

rights-claims differs from the one of liberals, liberal democrats and universalists which is dominating 

the legal discussion. When a new right is being claimed, the latter tend to argue analogically in favor or 

against this right on the basis on how well this new right fits in with the already existent rights 

machine.202 In the discourse of law, innovative actors who succeed in their making of new rights are 

consequently often depicted as having anticipated a right that already existed.203 This is a rhetoric that 

follows the perspective of time as linear. 

Honig rejects this, and instead considers the human rights project to be constantly ongoing 

through antagonism. To consider the development of rights to be chronological makes the system 

conservative as well offers few resources for resisting new rights-claims. It renders the claim to be a 

logical consequence, while Honig argues that it should always create panic and reluctance.204 To 

consider the development of rights as a logical consequence of the legal system depoliticizes this 

development and makes us refrain from asking whether this new right is just or desirable.205 Honig 
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further notes that while the right in itself may open new doors, it also means very little as long as it is 

not practiced.   

Rights are not just new options to be exercised […] Each new right inaugurates a new 

world. It transforms the entire economy of rights and identities and establishes new 

relations and new realities, new promises and potentially new cruelties’206 

As an example of this Honig uses the claiming of a right to physician-assisted suicide. How we response 

to such a claim does not only affect our view of the right in itself. It may create discussion, and thereby 

affect our perceptions, of much broader subjects such as the role of health care personnel in society and 

how we as a species relate to concepts such as death and disease.207 Moreover, a change in the concept 

of rights towards universality always carries remainders of the previous exclusion, as the universality 

will never be complete.208 Here Honig refers to a question once asked by Hannah Arendt: ‘What will we 

lose if we win?’. If a rights-claim is institutionalized, as in recognized by the legal and political structures 

of the state, this inclusion will result in disturbance and affect both the laws as well as the included 

persons. Consequently, even completely universal human rights would still generate new rights-claims 

in ways we cannot anticipate, and thereby always require further political work.209 

By applying a pluralistic view of time, rights become both the end and the engine of 

political power. While others attempt to resolve the paradox of human rights, Honig and Connolly 

embraces the conflict it brings. They do not disagree with the criticism of Brown and Arendt that human 

rights can be used to justify extended state power or neo-liberalism, but argue that it is a form of politics 

possible to oppose, resist and contest.210 As such, despite being a construction aimed to defend separate 

individuals from the state, human rights can still play a part in the creation of a mutual political project. 

Rather than considering human rights to be a left out promise of universal equality, Honig acknowledges 

the need of a society characterized by pluralistic norms, whereof human rights are one such expression. 

The question of whether human rights are inherently good or bad is thereby rendered irrelevant. What 

is important is that human rights harbor a universalistic moral which can be used as a tool for advocating 

political change.  

 

3.2.3 Conclusion 

To summarize, Honig brings Connolly’s concepts of pluralism into the human rights context by stating 

that each time a human right is initially claimed, it calls a new social world into being that has yet to be 

institutionalized. By doing so, Honig turns the focus from what human rights are to what they do. This 
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represents a change of perspective from critics of human rights, such as Arendt and Brown, who 

considers human rights to be mainly problematic due to their protection of state interests and de-

politicizing effect. While still considering human rights to be political, as in partial and contestable, 

Honig embraces that the conflict within human rights between differentiating values and the notion of 

‘humanity’ can be a valuable tool for changing the current social order. As usually being framed as a 

self-contradiction, the ambiguity between universalism and particularism opens up space for discussion 

and transformation of society. Human rights can therefore be useful beyond formulating a universal 

ethos or reaffirming the existing order. 

 

3.3 Illustration 

3.3.1 Introduction 

In this section I will attempt to illustrate Honig’s theory in the context of political rights by exploring 

three different situations. The first concern the We Are Here movement, a self-organized group of 

irregular migrants in Amsterdam who demand a better life and thereby make rights-claims. The other 

two examples concern a later stage in this process; the institutionalization of such claims. The first 

example is about the limitation of Article 16 ECHR in Perinçek v Switzerland and the second one about 

the creation of the ICRMW. As Honig’s theory is not a theory of causality, but rather the opposite, one 

can rarely establish which rights-claim that caused which effect. This is connected to Honig’s 

endorsement of a pluralistic perspective on time as non-linear, and therefore circular, forked and 

multiplied instead of clearly progressive or regressive. Establishing causality is however not my aim 

with this section, but to examine different stages of the paradoxical process of rights-claiming. 

 

3.3.2 We Are Here 

The We Are Here movement is a self-organized mobilization of irregular migrants and their supporters 

which started in Amsterdam in 2012.211 There is no system for official membership, and the movement 

is organized on a grassroot level with several ties to other organizations, why it is difficult to establish 

the exact size of the group. By lacking authorization to reside in the Netherlands, the group is denied 

housing and is not allowed to work. Irregular migrants are excluded from all public services in the 

country, except for legal aid, medical aid in emergency situations and education for children under the 
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age of 18.212 The members of the group describe the goal of the movement to be to enable everyone to 

live a normal life. However, the strategies on how to reach this goal is as diverse as its members.213 

The name We Are Here originally derives from a commemoration of the 2005 Schiphol 

fire, when a detention center caught ablaze resulting in the death of 11 irregular migrants. One of the 

members active in the movement elaborates on this connection as following: 

We Are Here is a movement that answers, in a self-organized autonomous way, 

spontaneous, the problem that is posed by the Schiphol fire, mainly that: how is it possible 

that in a democratic state people can be denied their existence, and therefore can be killed 

without nobody noticing? This not being noticed has been broken by the demonstrations 

and actions of the undocumented migrants.214 

Rather than having to act through already existing movements, We Are Here was created by irregular 

migrants taking action and speaking for themselves with the support of other groups. By speaking out, 

they attempt to raise awareness on the hardships of their situations and on problematic aspects of the 

asylum system. By coming together as a collective, the irregular migrants were able to share their 

experiences, build networks and make political demands. Having an association to act through renders 

individual acts of resistance, such as suicide or hunger strikes, less necessary.215 

Achieving visibility has been depicted as essential to the mobilisation. While the 

squatting actions has played a prominent part of the movement’s activities, members of the We Are 

Here group also regularly initiate, organize and participate in cultural activities, protests and 

demonstrations. The irregular migrants of the movement considers themselves to hold political rights, 

such as freedom of expression (formulated by the movement as ’a right to speak’) as well as a right to 

demonstrate. Before the We Are Here group was founded, many irregular migrants were hiding in 

silence without a network to share their experiences with and without exercising political rights. By 

mobilizing, the movement has managed to make these rights accessible in practice.216  

The movement employs concepts of human rights and universality in both their words 

and their actions. Even the main goal of the movement, to ensure irregular migrants a normal life, reflects 

a strive for universalism and leaving behind what differentiates the group from others. As noted above, 

human rights play an ambiguous role in the relationship between law, moral and politics. They express 

certain political or moral values which is in general considered legitimate and depoliticized by being 

codified and institutionalized as human rights norms. The general endorsement of human rights creates 
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a discourse which can be used in order to achieve support for one’s political claims. This discourse is 

reflected in the slogans and rallying cries of the movement used when exercising their political rights. 

While some of them connect to the particular situation of irregular migrants (‘no borders, no nations’, 

‘freedom of movement is everybody’s right’), others focus on the desired inclusion (‘we want human 

rights’, ‘we need normal lives’).217 By employing concepts of equality and universality, the We Are 

Here movement brings their claims into the framework of human rights. Consequently, they attempt to 

rescript rights that are considered luxuries for irregular migrants, such as the right to work or to housing, 

as necessities which should be accessible for every human being.218 

The double role of the state in the spheres of human rights law and immigration law is 

reflected in the employed slogans. Some stress the importance of rights and in particular human rights, 

thereby presuming some kind of sovereign authority able to grant and to ensure these rights. Others 

recognize sovereign power as the source of their irregular status and protest against institutions such as 

nations and borders. This might seem incongruent, but it is important to keep in mind that the We Are 

Here group is a loosely organized movement which contains many different strategies to achieve the 

main goal. Moreover, as Honig explains ‘…in the moment, emergent rights-claims are experienced as 

fragile, contingent and paradoxical. They presuppose and claim already to inhabit a world not yet 

built.’219 

Rights can however also be claimed through actions, such as effectively exercising the 

rights denied. Several activists of the We Are Here movement have been subjected to deportation and 

detention as a consequence of actions which fall within the scope of freedom of expression or freedom 

of assembly.220 Since freedom of expression and freedom of assembly are human rights, irregular 

migrants should, logically, have access to these rights by virtue of their humanity. However, if an 

irregular migrant is deported from the jurisdiction where these rights are accessible as a consequence of 

exercising them, questions are raised about the universality of human rights. Thus, the tension between 

universalism and particularity within liberal democracies becomes embodied by the deported activists. 

Through the attention which the movement has received, this tension is rendered visible for a broader 

audience. Consequently, this may attract further attention to the source of the incoherence between the 

formal human rights protection and the lack of effective access experienced by irregular migrants; state 

sovereignty and border control. As has been repeatedly noted, sovereignty is, despite being central to 

the creation and exercise of all law, both under-examined and very rarely discussed.221 
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In this perspective, the limited substantial protection offered by international instruments, 

as examined in Chapter Two, becomes less of an issue as the lack of protection can be a useful tool for 

the excluded. By utilizing the difference between their situations and human rights norms’ strive for 

universalism, the excluded can create discussion and achieve social change beyond their own access to 

the right at hand. Moreover, when the members of the We Are Here movement claim political rights 

they also become political actors. By doing so, they work the paradox of politics. By acting as if the 

world they demand is already existing, they also bring that world into being. While the consequences of 

such actions cannot be predicted, the following two examples presented in this section will represent the 

other edge of the paradox of politics: the institutionalization of rights-claims. 

 

3.3.3 Perinçek v Switzerland 

As explained further in section 2.3.3, the case of Perinçek v Switzerland concerned a Turkish citizen 

who was sentenced to imprisonment by a Swiss court after publicly denying the Armenian genocide. 

Mr Perinçek complained to the ECtHR and claimed that the conviction was a violation of his freedom 

of expression as protected under Article 10 ECHR. In their defense, the Swiss Government invoked 

Article 16 which allows Contracting States to restrict the political activities of aliens. This judgment 

was the second time the ECtHR reasoned on Article 16 of the Convention, which allows states to restrict 

the political activity of aliens regardless of Articles 10, 11 and 14 ECHR. The Court found Article 16 to 

only be ‘capable of authorizing restrictions on “activities” that affect the political process’, thereby 

limiting the possibility for Contracting States to invoke the article to justify their interferences of 

political rights. 

If we examine this case through Honig’s theory, it represents the institutionalization of a 

rights-claim. The claim itself occurred when Mr Perinçek, and others in his situation, exercised political 

rights in a European state of which they were not citizens, thereby breaking the depiction of the alien as 

a non-political actor. This was put even further into practice when Mr Perinçek, after being sentenced 

by a Swiss court, refused to accept this interference in his freedom of expression. Despite Article 16, 

Mr Perinçek relied on his political rights as protected by the ECHR, and filed a complaint to the ECtHR. 

To justify the limitation of Article 16 ECHR, the ECtHR referred to the wording of Article 10 

(‘regardless of borders’) as well as previous case law where the article was not invoked even though it 

would have been possible.222 Honig considers this type of legal reasoning to be problematic as it 

considers changes of law to be inherent, and thereby possible to anticipate. By categorizing a change 
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into the dominant system, radical political claims are rendered inoffensive.223 This hides the actual 

underlying factors of the change and deprives it of discussion and contestation.  

As argued above in section 2.3.3, the justifications given by the Court which refer to 

previous case law and the wording of the Convention is not very convincing. It seems more plausible 

that this new interpretation is motivated by the ECtHR’s third justification: the obsolete nature of Article 

16 ECHR and the calls for its abolition.224 This reveals how rights-claims made in other contexts, such 

as the ones of the We Are Here movement, can contribute to the changed perception of rights in the 

legal context by affecting the general attitude on issues relating to the right. As noted by Dembour, the 

creation of Article 16 is barely mentioned in the travaux préparatoires of the Convention. While the 

exclusion of migrants from political activities was once so obvious that it did not require any explanation 

or give rise to any discussion, it is today perceived as illogical and incoherent with the universal nature 

of human rights.225 Connolly, cited by Honig, explains such a change as: 

Our moral clarity regarding identities or forms of life that were once but are no longer 

excluded is a product of political victories whereby some succeeded in their effort to 

migrate ‘from an abject abnormal subordinate or obscure Other subsisting in a nether 

world under the register of justice to a positive identity now existing on the register of 

justice/injustice’226 

However, Honig considers this type of law-centered resistance to be insufficient for democratic practices 

since it is always partnered with its antagonist: state sovereignty.227 While universality has been further 

institutionalized through the case of Perinçek v Switzerland, aliens do still not enjoy formal access to 

political rights to the same extent as citizens. This aspect of institutionalization will be further elaborated 

on in the following section. 

 

3.3.4 International Convention on the Protection of the Rights of All Migrant Workers 

and Members of Their Families 

One could argue, in accordance with the classic perspective of the development of rights as either 

progressive or regressive, that the political struggle for inclusion of irregular migrants was both lost and 

won through the drafting of the ICRMW. The Convention was innovative as the first international 

instrument to explicitly address the particular situation of irregular migrants. Simultaneously, as 

irregular migrants were excluded from a certain subset of rights the creation of the ICRMW reaffirmed 
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224 ECtHR (GC), Perinçek v Switzerland, Appl No 27510/08, para 121. 
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the division between migrant workers on grounds of authorization. While migrant-receiving states has 

been reluctant to ratify the Convention, it was initially drafted and negotiated by many different states, 

both sending and receiving. Despite the lack of ratification, its creation seems to have responded to a 

general wish to strengthen the protection of migrant workers, including those living in an irregular state. 

While the Convention, both by its name and according to its preamble, claims to be for 

‘all’, it also breaks this promise of equality by drawing a dividing line between regular and irregular 

migrant workers and reserving certain rights for the former group. The tension between particularism 

and universalism is thus very explicit in the Convention. Its name and preamble reflects the universal 

aim, while the structure of the Convention, including a division based on authorized status, contradicts 

this universality.  

This division between migrant workers on grounds of the regularity of their status has 

been  both questioned and criticized. The Convention extended several rights to irregular migrants but 

also permits states to afford lesser protection compared to documented migrant workers. This has 

narrowed the discrimination gap but still allows a certain differentiation in treatment, which becomes 

incoherent with the aim of the Convention. While stressing the importance of human rights for all 

migrant workers by its name, the ICRMW excludes irregular migrants from certain rights and preserves 

the importance of migration status. As Linda Bosniak states, the Convention thus sanctions the second-

class status of the irregular migrants.228 

Moreover, the Convention has been criticized with regard to which rights it reserves to 

regular migrants. The right to form associations may seem like a strange right to leave out considering 

that other political rights are granted. Gregor Noll considers this to be a result of that both migrant-

sending and migrant-receiving countries benefit from the irregular worker’s unauthorized status, and 

wishes him or her to remain in that situation. Noll states: ‘The denial of an active right to association 

bars any attempt to free herself from politically from the bonds in which her host state and the recipient 

state cast her’.229 Ensuring irregular migrant workers certain social and labor rights responds to the fear 

of the migrant-receiving states of a deterioration of salaries and working conditions. To not grant them 

a right to form trade unions prevents their self-organizing and keeps them from becoming independent 

political subjects. Instead, they remain being primarily workers and have to act out their agency within 

the already existing structures. 

This example illustrates how attempts to institutionalize universality always creates 

further discussion and antagonism since they always carry the remainders of its precursors.230 

Consequently, the paradox of human rights is reproduced. While irregular migrants are recognized and 
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explicitly included in the Convention, which is something that separates it from the other instruments 

examined in this thesis, the inclusion is not complete. As law, by its inherent categorizing nature, always 

excludes, universality can also never be complete. However, while the creation of the ICRMW has not 

offered an equal protection of irregular migrant workers, it has explicitly included the group in its scope, 

making them and their access to rights visible and thus debatable. While this may not definitely result 

in a positive development of the situation of irregular migrant workers, it politizes the question and 

exposes any kind of development to criticism. Instead of rights being the end for political discussion, 

they become the engine. 

 

3.3.5 Conclusion 

Applying an antagonistic perspective to the developments of political rights to migrants helps us explore 

the different ways in which the concept of universality, codified and legitimized by human rights law, 

can be useful for irregular migrants who wish to improve their life conditions. All three examples in this 

chapter takes place at different moments in the paradox of politics, between the law and the general will. 

In the initiating stage of rights-claims, carried out on a grassroot level, the concept of universal human 

rights and the incoherence between its practical effects can be a useful tool for legitimizing demands for 

social and political change. Making such claims may result in a changed perspective of certain rights, 

which can make provisions such as Article 16 ECHR seem strange and obsolete, as reflected in the 

ECtHR’s attempts to limit it accordingly in Perinçek v Switzerland. However, when such demands for 

rights are met, such as at the creation of the ICRMW, new issues and obstacles may emerge, which 

makes the paradox rewind.  

 

3.4 Conclusion 

In the previous chapter, it was found that political rights offer limited protection for irregular migrants. 

While some instruments formally exclude irregular migrants from their scope of protection, most 

instruments fail in their guarantee of rights since they do not include a protection against deportation 

which is essential for the irregular migrants’ effective exercise. However, if we turn away from the 

purely legal perspective and instead consider political theory, it is possible to see other aspects and 

effects of these human rights which primarily takes place outside the legal structures.  

As illustrated in the second half of this chapter, the identity of ‘humanity’ harbored in 

human rights law can be used to create discussion and antagonism as well as reshape the perception of 

an actor from non-political to political. Such actions may affect the general attitude on a plethora of 

subjects, which might later be reflected in the institutionalization of new rights and inclusions. The 

concept of human rights is aimed granting all individuals certain basic rights, and thereby it carries a 
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promise of universality. This promise can never completely be fulfilled because, as Honig puts it, ‘the 

universal is never as we imagine it to be: truly unconditional, context-transcending, and unmarked by 

particularity and politics’.231 A clear example of this is the creation of the ICRMW, where the question 

is no longer whether irregular migrants should be included, but rather how or to which extent. 

Nevertheless, human rights can be a very useful tool for making differences in treatment and life 

conditions visible, and thereby strengthening political demands. To return to sub-question b, human 

rights can, because of their endorsement of universality, still be valuable for irregular migrants despite 

the lack of practical access, or sometimes rather because of the lack of practical access. 
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4. Conclusion 

In this thesis, I have examined two different aspects of the interplay between human rights law and the 

political activities of irregular migrants. While the conflict between universalism and particularism 

within human rights norms has been subjected to extensive discussion, my aim has been to study this 

issue in the context of irregular migrants exercising politics as well as adding a constructive perspective 

on this issue. The main research question, as formulated in the introducing chapter, was: how can 

international human rights law be valuable for irregular migrants when exercising political activities? 

In order to answer this question, it was divided into two sub-questions, each responding to an aspect of 

this issue.  

The first sub-question is: (a) to what extent does international human rights law protect 

the political activities of irregular migrants? As I have shown in this thesis, political rights enjoy a 

strong protection in an array of international human rights instruments. However, irregular migrants are 

in several ways excluded from the practical exercise of these rights. In some cases, this exclusion is 

explicitly written in the international instrument. In other, it is an indirect exclusion, carried out through 

means of interpretation. The exclusion may be based in the irregular migrant’s status as a non-national 

or in his or her lack of authorization to work or reside in the territory of the State Party. As most 

international instruments examined in this thesis recognizes the State Parties’ sovereign right to deport 

irregular migrants from their territory, and thereby from the jurisdiction which grants them human rights, 

their practical access to political rights remain limited. Without a substantial protection against the 

threats of detention and/or deportation, it becomes very difficult for irregular migrants to access their 

political rights. 

The second sub-question is: (b) Drawing on political theory, how can the universalistic 

ethos of human rights law be utilized by irregular migrants when exercising political activities? In this 

thesis, I have chosen to use Bonnie Honig’s theory to examine the political implications of human rights 

law. As noted by several scholars, while human rights are often depicted as universal and equal, and 

thereby a protection against politics, they are rarely as apolitical as they may at first seem. Honig agrees 

with this critique but, taking a pluralistic perspective, objects to the notion that it would constitute a 

problem. While Honig still considers human rights to be political, as in partial and contestable, this 

conflict between underlying values and the notion of ‘humanity’ is considered a valuable tool for 

changing the current order. Honig thereby turns the focus from what human rights are to what they do. 

While usually being framed as a self-contradiction, the ambiguity between universalism and 

particularism opens up space for discussion and transformation of society. In this thesis, this has been 

illustrated first by how the We Are Here movement utilize the discrepancy between the universal claim 

and the legal and practical reality to justify their political claims. Then the ECtHR case Perinçek v 

Switzerland was examined to show how such justifications may stretch into the legal area. Lastly, the 
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creation of the ICRMW was explored to show how this tension can continue to set discussions in motion 

even after an institutionalization has taken place. 

To return to the main research question, there are several ways in which international 

human rights law can be valuable for irregular migrants. While it remains obscure whether some of the 

instruments examined extend their formal protection to irregular migrants, others clearly do. However, 

only one appears to hold the potential of protecting the irregular migrant from deportation, rendering 

the protected political rights accessible in practice. By examining this issue through the lens of Honig’s 

theory, we can see how this exclusion does not only have to be disadvantageous for the concerned group. 

When irregular migrants, through words or actions, claim the rights they have been denied, they create 

antagonism which may have effects beyond these rights, such as reshaping themselves as political actors 

or generating discussions on borders and state sovereignty. By articulating their claims in terms of 

human rights, irregular migrants can improve their situation, either by achieving inclusion in the current 

order or by upsetting the order that excludes them. 
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