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Preface 
Before you lies the thesis ‘Turkey, a safe third country?’, wherein I have examined whether 

Turkey can be seen as a safe third country in light of the Asylum Procedures Directive, 

Refugee Convention and European Convention. It has been written to fulfill my Masters of 

Law, specialization International Migration and Refugee Law, which I started in September 

2015. I choose this topic because of the recent introduction of the agreement between Turkey 

and Europe regarding asylum seekers, which caused a great deal of controversy.  

 

Writing this thesis turned out to be harder than I expected. Especially the establishment of the 

right research question took a while, but it was a process from which I learned a lot. I would 

like to thank my supervisor Lieneke Slingenberg, who guided me in the right direction during 

the writing process of this thesis and gave useful feedback. I would also like to thank my 

family and friends, who motivated me and whom I could always ask for advice. 

 

Bodine Wubben 
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Chapter 1 – Introduction 
With the political conflicts in different countries in the Middle East, the number of asylum 

seekers and refugees in the surrounding countries and countries in Europe has increased in the 

past 10 years.1 Individual applications for asylum or refugee status in Europe increased by 

approximately 45 % in 2015 compared to 2014.2 Turkey, which surrounds conflict zones, is a 

host to the largest refugee population in the world, with 2.5 million refugees.3 Transiting 

through Turkey, many asylum seekers from countries such as Syria, Iraq, Afghanistan, Iran 

and Somalia have continued their journey to Europe in the past five years. In the process, they 

have taken dangerous routes, mostly by boat, that have resulted in a number of tragedies in 

the Mediterranean Sea. In 2014, more than 3,000 migrants died in the Mediterranean Sea on 

their journey searching for international protection.4 The increasing number of asylum seekers 

in Europe also led to a heavy burden on reception facilities in Greece and Italy, since these 

were the countries where most asylum seekers first arrived in Europe. According to the 

Dublin system, these countries were in most cases responsible for the asylum applications.5 

Unfavorable reception conditions in Greece caused asylum seekers to continue with their 

search to other European countries. They took the so-called ‘Western Balkans route’, which 

went through the former Yugoslav Republic of Macedonia, Serbia into Hungary and Croatia 

and then towards Western Europe.6 To reduce pressure on Greece and Italy, in 2015, the 

European Commission introduced a refugee relocation scheme that was aimed at relocating 

asylum seekers from Greece and Italy to other European countries. 7 However, in practice, this 

did not work out the way it was supposed to do, since the states were not cooperating. Many 

of those asylum seekers are still waiting for relocation in Italy and Greece.8 Besides, the 

asylum seekers made only a small number of all asylum seekers in Europe, so the European 

Union (EU) had to find another way to deal with the so-called ‘migration crisis’. 

                                                 
1 According to UNHCR statistics, the number of refugees worldwide in 2005 was 8.4 million people, whereas in 

2015 this was nearly 21.3 million people.  
2 Eurostat, ‘Asylum Statistics’, April 2016, available at http://ec.europa.eu/eurostat/statistics-

explained/index.php/Asylum_statistics#Asylum_applicants. According to Eurostat, 62,.000 asylum applications 

of individuals from non-member states were lodges in 2014 in the EU, compared to 1,300,000 applications in 

2015. 
3 UNHCR, ‘Facts and Figures about Refugees’, accessed at 15 January 2016, available at 

http://www.unhcr.ie/about-unhcr/facts-and-figures-about-refugees.  
4 International Organization for Migration, ‘Fatal Journeys – Tracking Lives Lost during Migration’, 

International Organization for Migration 2014, available online. 
5 See Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing 

the criteria and mechanisms for determining the Member State responsible for examining an application for 

international protection lodged in one of the Member States by a third-country national or a stateless person.  
6 See European Commission, ‘Meeting on Meeting on the Western Balkans Migration Route: Leaders Agree on 

17-point plan of action’, 25 October 2015, available at http://europa.eu/rapid/press-release_IP-15-5904_en.htm.  
7 European Council Decision (EU) 2015-1523, 14 September 2015, establishing provisional measures in the area 

of international protection for the benefit of Italy and Greece. 
8 European Commission, Member States’ Support to Emergency Relocation Mechanism, 14 November 2016, 

available at http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/european-agenda-migration/press-

material/docs/state_of_play_-_relocation_en.pdf). On 14 November 2016, only 7.224 persons had been allocated 

out of the 120.000 persons that are supposed to be allocated within two years after the introduction of the 

relocation schemes. 

http://ec.europa.eu/eurostat/statistics-explained/index.php/Asylum_statistics#Asylum_applicants
http://ec.europa.eu/eurostat/statistics-explained/index.php/Asylum_statistics#Asylum_applicants
http://www.unhcr.ie/about-unhcr/facts-and-figures-about-refugees
http://europa.eu/rapid/press-release_IP-15-5904_en.htm
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/european-agenda-migration/press-material/docs/state_of_play_-_relocation_en.pdf
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/european-agenda-migration/press-material/docs/state_of_play_-_relocation_en.pdf
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It took a while for the EU to compromise on a new plan. On October 15, 2015, the EU and 

Turkey agreed on the Joint Action Plan,9 which was activated on 29 November 2015.10 This 

plan was supposed to support Syrians under temporary protection and their hosting 

communities in Turkey and strengthen cooperation between the European Union and Turkey 

to prevent irregular migration. Turkey agreed to readmit all irregular migrants who transited 

Turkey on their way to Europe and those who were found by European authorities not to be in 

need of international protection. Europe promised to increase financial assistance to Turkey 

and humanitarian assistance in Turkey.11 However, the Joint Action Plan did not decrease the 

arrival of irregular migrants in Europe: therefore, it was followed up by another deal in March 

2016. 

 

On March 7, 2016, the EU heads of states and the government of Turkey released a statement 

in which they proposed a new deal to stop the irregular migrants from Turkey to Europe.12 On 

March, 18 2016, the so-called ‘EU/Turkey Deal’ was enacted.13  This deal was meant at 

ending the human suffering and restoring public order.14 In short, this deal meant that every 

irregular migrant arriving in Greece after March 20, 2016 will be sent back to Turkey. In 

return for every irregular migrant that is returned from Greece, Turkey would then send one 

Syrian asylum seeker to Europe.15 The asylum seekers sent to Europe would be distributed by 

a voluntary admission scheme. Turkey should also take more measures to prevent new sea or 

land routes for illegal migration to the EU. Besides, both the EU and Turkey will work 

together to improve humanitarian conditions in Syria.16 The founders of this deal explicitly 

underlined in the first paragraph of the statement that ‘all new irregular migrants crossing 

from Turkey into Greek islands as from 20 March 2016 will be returned to Turkey. This will 

take place in full accordance with EU and international law, thus excluding any kind of 

collective expulsion. All migrants will be protected in accordance with the relevant 

international standards and in respect of the principle of non-refoulement.’17 This sounded 

promising, however, shortly after the deal, criticism arose from NGOs and other experts. The 

United Nations High Commissioner for Refugees (UNHCR) expressed their concerns about 

the statement one day after it was presented.18 They were particularly concerned about the 

prohibition of non- refoulement and the lack of individual assessment. Amnesty International 

also presented a statement, saying that Turkey sent buses full of Syrian asylum seekers back 

                                                 
9 European Commission, ‘EU-Turkey joint action plan’, Brussels: fact sheet 15 October 2015, available at 

http://europa.eu/rapid/press-release_MEMO-15-5860_en.htm.   
10 European Council, ‘Meeting of heads of state or government with Turkey – EU-Turkey statement’, 29 

November 2015, available at http://www.consilium.europa.eu/en/press/press-releases/2015/11/29-eu-turkey-

meeting-statement/.  
11 European Commission, ‘EU-Turkey joint action plan”, Brussels: fact sheet 15 October 2015, available at 

http://europa.eu/rapid/press-release_MEMO-15-5860_en.htm..    
12 Council of the European Union, ‘Statement of the EU Heads of State or Government’, 07/03/2016. 
13 European Council, EU-Turkey statement, 18 March 2016, press release 166/16. 
14 Ibid., par. 1. 
15 Ibid., par. 2. 
16 Ibid., par. 1. 
17 Ibid., par. 9. 
18 UNHCR’s reaction to Statement of the EU Heads of State and Government of Turkey, 7 March, 2016, 

available at http://www.unhcr.org/56de9e176.html. 

http://europa.eu/rapid/press-release_MEMO-15-5860_en.htm
http://www.consilium.europa.eu/en/press/press-releases/2015/11/29-eu-turkey-meeting-statement/
http://www.consilium.europa.eu/en/press/press-releases/2015/11/29-eu-turkey-meeting-statement/
http://europa.eu/rapid/press-release_MEMO-15-5860_en.htm
http://www.unhcr.org/56de9e176.html
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to Syria, and thus violated the prohibition of refoulement.19 However, the drafters of the deal 

still claim that it is in line with relevant EU legislation and other international legislation. 

Since not only rejected asylum seekers can be send back to Turkey, but also Syrians and other 

asylum seekers, the plan suggests that Turkey is a safe third country. The irregular migrants 

can be sent back to Turkey on the ground that their application is declared inadmissible and, 

therefore, be sent back before an assessment on the merits has been made. This could be the 

case if Turkey is considered to be a first country of asylum or a safe third country. The main 

question with regard to the EU/Turkey Deal is whether Turkey can be considered to be a safe 

third country. The safe third country concept can be found in the Asylum Procedures 

Directive, but in order to apply it, other relevant international legislation has also to be 

complied with. 20  In short, the safe third country concept means that an applicant for 

international protection could or should have requested asylum somewhere else or that he/she 

could apply for international protection in a third state with which he/has has some kind of 

connection.21 Mostly, this is a country through which the applicant came to the country in 

which he/she applied for asylum, but it is not always the case. Some states have safe third 

country lists in which they state the countries that could be considered to be safe according to 

international human rights standards. The third country concerned must respect the principle 

of refoulement.22 The country cannot only be safe by law but must also have implemented the 

appropriate asylum procedures and systems fairly.23 

 

The recent NGO reports in which it was doubted, and sometimes even contradicted, that 

Turkey could be considered to be a safe third country were the cause of the subject of the 

current study. In the current study I will evaluate the safe third country concept under 

different treaties and a European directive. The treaties and directive I chose to do this 

research on are the 1951 Refugee Convention (RC),24 the European Convention on Human 

Rights (ECHR)25 and the Asylum Procedures Directive (APD).26 I also examine the current 

Turkish asylum system extensively to determine whether Turkey could be deemed to be a safe 

third country. The central question for the current study is, therefore, as follows:  

 

 Can Turkey be considered to be a ‘safe third country’, in light of the APD, the ECHR, 

and the 1951 RC? 

 

                                                 
19 Amnesty International 2015. 
20 See article 33 (2) (b–c) Asylum Procedures Directive.  
21 UNHCR 2001, par. 12. 
22 Ibid., par. 13. 
23 Ibid., par. 14. 
24 United Nations General Assembly, Convention Relating to the Status of Refugees, 28 July 1951, United 

Nations Treaty Series, vol.198, p. 137-220. 
25 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 

amended by Protocols  Nos. 11 and 14, 4 November 1950. 
26 European Union: Council of the European Union, Directive 2013/32/EU of the European Parliament and of 

the Council of 26 June 2013 on common procedures for granting and withdrawing international protection 

(recast), 29 June 2013. 
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To give an answer to this question, I first answer a few sub-questions:  

 

 What are the elements of the ‘safe third country’ concept according to the RC, the 

ECHR and the APD? 

 What does the current Turkish asylum system look like? 

 

To answer these questions I use different kinds of sources. First, I will use primary sources, 

such as the RC, ECHR and APD, case law of the European Court of Human Rights (ECtHR) 

and the Court of Justice of the European Union (CJEU). The RC is chosen because it 

functions as a basis for the international protection of refugees worldwide. The APD is used 

to describe the ‘safe third country’ concept in EU law. It contains extensive requirements for 

the ‘safe third country’ concept, in which it also refers to the requirements in international 

law. The ECHR is used mostly for its absolute prohibition of refoulement, on which the 

ECtHR has given extensive case law. To research the Turkish asylum system, the new Law on 

Foreigners and International Protection (LFIP)27 and the Temporary Protection Regulation 

(TPR) 28  are discussed. Since I do not speak Dutch, I used translations of these texts. 

Secondary sources are also used, such as books, NGO reports, opinions of experts and 

statistics. Another important source in the current study is AIDA’s Country Report of Turkey, 

which contains contributions from Turkish lawyers and gives a comprehensive overview of 

the Turkish Asylum System.29  

 

The study is structured as follows: This chapter functions as an introduction to the topic, the 

disclosure of the research question and the methodology. Chapter 2 discusses the ‘safe third 

country’ concept. The chapter looks at the concept’s elements in the RC, the APD and the 

ECHR. Chapter 3 investigates the Turkish asylum system by finding out what the current 

asylum legislation in Turkey contains and investigating how the legislation is executed in 

practice. In Chapter 4 I combine Chapter 2 and Chapter 3, answer the research question and 

give a conclusion.  

 

 

 

 

 

 

 

 

 

 

                                                 
27 Turkey, Law on Foreigners and International Protection, 11 April 2013 (original title: Yabancılar ve 

Uluslararası Koruma Kanunu). 
28 Turkey, Temporary Protection Regulation, 22 October 2014, (original title Kabul ve Barınma Merkezleri ile 

Geri Gönderme Merkezlerinin Kurulması, Yönetimi, İşletilmesi, İşlettirilmesi ve Denetimi Hakkında 

Yönetmelik). 
29 AIDA, ‘Country Report: Turkey’, December 2015, available online.  



9 

 

Chapter 2 – The ‘safe third country’ concept 

2.1 Introduction 

The ‘safe third country’ concept has emerged over the past 50 years. Many countries and 

international organizations have adopted the ‘safe third country’ concept in their legislation, 

such as Australia, Canada, the United States, South Africa, and the European Union.30 In 

2016, the European Commission even encouraged its member states to implement the ‘safe 

third country’ concept in their national legislation.31 The ‘safe third country’ concept is a 

complex issue, and its comprehensive definition still does not exist.32 Nevertheless, some 

treaties and institutions have tried to define it, such as the APD and UNHCR.33 UNHCR 

maintains the following definition for the ‘safe third country’ concept: “the ‘safe third country 

concept’ is to be applied in cases where a person could, in a previous state, have applied for 

international protection, but has not done so, or where protection was sought but status was 

not determined. Application of the concept requires an individual assessment of whether the 

previous state will readmit the person; grant the person access to a fair and efficient procedure 

for determination of his or her protection needs; permit the person to remain; and accord the 

person standards of treatment commensurate with the 1951 Convention and international 

human rights standards, including protection from refoulement.  Where she or he is entitled to 

protection, a right of legal stay and a timely durable solution are also required.”34 The APD 

gives requirements with which a third country concerned and a European Country that wants 

to apply the concept have to comply. The RC and the ECHR do not make such an explicit 

provision for the ‘safe third country’ concept. However, countries have to comply with some 

articles in these treaties to apply the ‘safe third country’ concept. Therefore, the requirements 

that stem from these treaties also matter for the definition of the ‘safe third country’ concept. 

In this chapter, I explain the legal aspects of the ‘safe third country’ concept, to answer the 

research question. The requirements in the APD are discussed, and thus the requirements that 

stem from the 1951 RC and the ECHR are also covered. This chapter starts by explaining the 

differences between a safe country of origin, a first country of asylum and a safe third 

country, since these terms are confused sometimes. Then, I explain the legal requirements for 

the ‘safe third country’ concept that stem from the APD. Requirements that stem from the 

1951 RC and the ECHR are also elaborated. Lastly, the procedural requirement to apply the 

safe third country concept are elaborated. 

2.2 Safe country of origin 

Article 35, 36 and 38 of the APD describe the requirements for a safe country of origin, a first 

country of asylum and a safe third country. The definition of a safe country of origin is laid 

down in Article 36 of the APD. It states that: “a third country designated as a safe country of 

origin in accordance with this Directive may, after an individual examination of the 

application, be considered as a safe country of origin for a particular applicant only if (a) he or 

                                                 
30 Hurwitz 2009, p. 48-50. 
31 COM(2016), 85 final, p. 18. 
32 Marcelina & Zwaan, A&MR  2016/10, p. 484. 
33 See article 38 Directive 2013/32/EU and UNHCR 2016, p. 2 
34 UNHCR 2016, p. 2 
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she has the nationality of that country or (b) he or she is a stateless person and was formerly 

habitually resident in that country, and he or she has not submitted any serious grounds for 

considering the country not to be a safe country of origin in his or her particular 

circumstances and in terms of his or her qualification as a beneficiary of international 

protection in accordance with Directive 2011/95/EU.”35  So, an applicant of international 

protection, who does not comply with the requirements for international protection as laid 

down Directive 2011/95/EU, is not considered to be in need of international protection when 

the country of origin is already considered to be safe. The Asylum Procedures Directive gives 

member states the possibility to lay the safe country of origin concept down in their national 

legislation.36 According to the European Commission, a country can be considered to be safe 

if it has a democratic system and if there is generally and consistently no persecution, torture 

or inhuman and degrading treatment or punishment, threat of violence and armed conflict.37 

The European Commission introduced a list with safe countries of origin, and it wants all 

European states to designate these countries as safe countries of origin: Albania, Bosnia and 

Herzegovina, the former Yugoslav Republic of Macedonia, Kosovo, Montenegro, Serbia and 

Turkey.38 However, the European Commission underlined that applications from individuals 

from these countries will continue to be assessed on an individual, case-by-case basis.39 The 

UNHCR also recognizes the ‘safe country of origin’ concept, and according to the UNHCR, 

asylum seekers from a safe country of origin have raised against their claim a presumption of 

a non-refugee status which they must rebut to be qualified as a refugee.40  

2.3 First country of asylum 

Article 35 of the APD describes the notion of a first country of asylum: “A country can be 

considered to be a first country of asylum for a particular applicant if (a) he or she has been 

recognized in that country as a refugee and he or she can still avail himself/herself of that 

protection; or (b) he or she otherwise enjoys sufficient protection in that country, including 

benefiting from the principle of non-refoulement provided that he or she will be readmitted to 

that country.” A country can thus be remarked as a first country of asylum for an applicant if 

an applicant for international protection already has received protection in another country 

that is not a country of origin. When a country is considered to be a safe country of asylum for 

an applicant, member states may consider the application for international protection as 

inadmissible, according to Article 33 of the APD.41 Note that member states may declare an 

application inadmissible, but they are not obliged to do so. 

2.4 Safe third country 

Article 33 of the APD states that member states are not required to examine whether an 

applicant qualifies for international protection if a country that is not a member state of the 

EU is considered to be the applicant’s safe third country pursuant to Article 38 of the APD.42 

                                                 
35 Article 36 (1) Directive 2013/32/EU. 
36 Article 37 Directive 2013/13/EU.  
37 COM(2015) 452 final, p. 2.  
38 COM(2015) 452 final, p. 3. 
39 COM(2015) 452 final, p. 8.  
40 UNHCR 1991, par. 3. 
41 Article 33 (2) (b) Directive 2013/32/EU. 
42 Article 33 (2) (c) Directive 2013/32/EU. 
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Article 38 of the APD describes the concept of a safe third country. The article lays down 

some principles that the member states have to ensure that a third country respects before 

sending a person to the third country. The principles are as follows:  

 

a) Life and liberty of the applicant for international protection are not threatened on 

account of race, religion, nationality, membership of a particular social group or 

political opinion. 

b) There is no risk of serious harm as defined in Directive 2011/95/EU. 

c) The principle of non-refoulement in accordance with the Geneva Convention is 

respected. 

d) The prohibition of removal, in violation of the right to freedom from torture and cruel, 

inhuman or degrading treatment as laid down in international law, is respected. 

e) The possibility exists to request refugee status and, if found to be a refugee, to receive 

protection in accordance with the Geneva Convention.43 

 

It also obliges states to lay down rules in national law, which include the following:  

 

a) rules that require a connection between an applicant and a third country concerned, on 

the basis of which it would be reasonable for the applicant to go to that country; 

b) rules on the methodology by which the competent authorities satisfy themselves that 

the ‘safe third country’ concept may be applied to a particular country or to a 

particular applicant. Such methodology shall include case-by-case consideration of the 

safety of the country for a particular applicant and/or national designation of countries 

considered to be generally safe; 

c) rules in accordance with international law, that allow an individual examination of 

whether the third country concerned is safe for a particular applicant which, as a 

minimum, shall permit the applicant to challenge the application of the safe third 

country concept on the grounds that the third country is not safe in his or her particular 

circumstances. The applicant shall also be allowed to challenge the existence of a 

connection between him or her and the third country in accordance with point (a).44 

 

Article 38 of the APD, thus, not requires ONDUIDELIJK that the asylum seeker concerned 

has been in the country before, and it offers more procedural safeguards than Article 35 does. 

A safe third country could concern a country in which the applicant could have applied for 

international protection, and a country where international protection can be offered, but 

where the applicant has not yet applied. Next, I discuss the different requirements of Article 

38 APD.  

2.6 Life and liberty are not threatened 

The first criterion is that life and liberty may not be threatened on account of race, religion, 

nationality, membership of a particular social group or political opinion. These are the same 

                                                 
43 Article 38 (1) Directive 2013/32/EU. 
44 Article 38 (2) Directive 2013/32/EU. 
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reasons of persecution that are used in the RC to qualify someone as a refugee.45 These 

reasons of persecution can also be found in the QD, that lays down a number of elements that 

member states of the EU are obliged to take into account.46 Race includes considerations of 

colour, descent, or membership of a particular ethnic group.47 EVT UITBREIDEN  

2.7 Serious harm 

Article 38 further refers to Directive 2011/95/EU, the Qualification Directive (QD), for the 

definition of serious harm.48 Serious harm according to the QD consists of the death penalty 

or execution; torture or inhuman or degrading treatment or punishment of an applicant in the 

country of origin; and serious individual threat to a civilian’s life or person by reason of 

indiscriminate violence in a situation of international or internal armed conflict.49 The ‘death 

penalty or execution’ ground is derived from the case law of the ECtHR and is based on 

Article of the 2 ECHR (the right to life) read in conjunction with Protocol No. 6 ECHR 

(abolition of the death penalty, except in time of war) and Protocol No. 13 ECHR (abolition 

of the death penalty in all circumstances).50  

 

The ground ‘torture or inhuman or degrading treatment or punishment of an applicant’ 

corresponds to article 3 ECHR.51 The ECtHR has created definitions of these three forms of 

ill-treatment but in refoulement cases it is difficult to predict precisely to what form of ill-

treatment an applicant will be exposed.52 The court therefore uses the term ‘ill-treatment’ 

instead. The harm must meet a certain level of severity to fall under the definition of Article 3 

of the ECHR,53 and can be physical or psychological. MEER/MINDER? 

 

The ‘serious and individual threat to a civilian’s life or person by reason of indiscriminate 

violence in a situation of international or internal armed conflict’ ground has been subjected 

to debates for its controversial wording. On the one hand, it has to be ‘individual’ while on the 

other hand it has to be ‘indiscriminate’. The CJEU clarified this controversial provision in the 

case of Elgafaji.54 In this case, an Iraqi couple had applied for asylum in the Netherlands, 

based on article 15 (c) QD. Their application was rejected, since the Dutch authorities were 

not convinced that they faced an individual risk of indiscriminate violence in Iraq. The couple 

appealed the decision, and the Dutch high court decided to refer a preliminary question to the 

CJEU.55 The court ruled that article 15 sub a and b of the QD refer to situations in which an 

individual is specifically exposed to the risk of a particular type of harm, and that article 15 

(c) QD consists of a more general risk of harm. 56  The court decided that the term 

                                                 
45 Article 1 (2) Refugee Convention.  
46 Article 10 (1) Directive 2011/95/EU. 
47 Article 10 (1) (a) Directive 2011/95/EU. 
48 Directive 2011/95/EU. 
49 Article 15 Directive 2011/95/EU. 
50 Boeles et al. 2014, p. 353-355. 
51 CJEU 17 February 2009, C-465/07 (Noor Elgafaji v. Staatssecretaris van Justitie), para. 28. 
52 Boeles et al. 2014, p. 356. 
53 ECtHR 18 January 1978, No. 5210/71 (Ireland v. The United Kindom), par. 162. 
54 CJEU 17 February 2009, C-465/07 (Noor Elgafaji v. Staatssecretaris van Justitie). 
55 Ibid., paragraph 17-26. 
56 Ibid., paragraph 32-33. 
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‘indiscriminate’ may extend to people irrespective of their personal circumstances. 57  The 

word individual must be understood as covering harm to civilians irrespective of their 

identity.58 In paragraph 35 of the judgment, the court gave the following definition for a 

country to be defined as being in an exceptional situation: ‘… the degree of indiscriminate 

violence characterizing the armed conflict taking place … [must reach] such a high level that 

substantial grounds are shown for believing that a civilian, returned to the relevant country or, 

as the case may be, to the relevant region, would, solely on account of his presence on the 

territory of that country or region, face a real risk of being subject to the serious threat 

referred in Article 15(c) of the Directive.’59 This judgment showed that when there is a high 

degree of violence in a country, less prove of an individual threat is needed in order to be 

qualified under article 15 (c) QD.  

2.8 Prohibition of refoulement in accordance with the RC  

The third criterion is that the principle of non-refoulement in accordance with the RC should 

be respected. Article 33 of the RC describes the prohibition of refoulement in the RC, which 

is seen as one of the key elements of the RC.60 Article 33 of the RC states the following: 

 

1. ‘No Contracting State shall expel or return ('refouler’) a refugee in any manner 

whatsoever to the frontiers of territories where his life or freedom would be threatened 

on account of his race, religion, nationality, membership of a particular social group or 

political opinion.   

2. The benefit of the present provision may not, however, be claimed by a refugee whom 

there are reasonable grounds for regarding as a danger to the security of the country in 

which he is, or who, having been convicted by a final judgment of a particularly 

serious crime, constitutes a danger to the community of that country.’ 

 

Article 33 of the RC, thus, prohibits states to send a refugee to another state where his life or 

freedom would be threatened. The article only mentions that refugees are protected from 

refoulement, without mentioning asylum seekers. However, the definition of refugees in the 

RC states the following: “A person who, as a result of events occurring before 1 January 1951 

and owing to well-founded fear of being persecuted for reasons of race, religion, nationality, 

membership of a particular social group or political opinion, is outside the country of his 

nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection 

of that country; or who, not having a nationality and being outside the country of his former 

habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to 

return to it.”61 So it is not required that a person has to be already formally recognized as a 

refugee to qualify for the protection. A person is a refugee when he meets the criteria, until 

                                                 
57 Ibid., par. 34.  
58 Ibid., par. 35. 
59 Ibid. 
60 See for example UNHCR 2011, p. 4.  
61 Article 1 (A) (2) Refugee Convention. 
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the contrary is proven.62 The Executive Committee of the UNHCR has also confirmed that 

asylum seekers should be protected from refoulement under Article 33 of the RC.63  

 

As regards the substance of the non-refoulement provision, persons are protected from 

persecution for reasons of race, religion, nationality, membership of a particular social group 

or political opinion, as stated in paragraph 2 of article 1A of the RC. The fear for persecution 

alone is thus not enough. There must be a connection between the persecution and one of the 

grounds mentioned before (race, religion, nationality, membership of a particular social group 

or political opinion). The persecution does not have to be individualized. There must be a 

threat, or the person must have a well-founded fear of being persecuted. The burden of proof 

lies on the side of the asylum seeker. If the asylum seeker can prove that he or she has a well-

founded fear of  being persecuted for particular reasons, he or she has the right to be protected 

from refoulement. However, this right is not absolute. There are  some exceptions to this rule, 

as set out by paragraph 2 of Article 33 of the RC. The first exception is when an asylum 

seeker or refugee is seen as a danger to the security of the country of refuge. Another 

exception is when the person concerned has been convicted by the final judgment of a 

particularly serious crime and constitutes a danger to the community of the country of refuge. 

Besides, Articles 1D, 1E and 1F contain some exclusion grounds for refugee protection in 

general, so in those cases, a person would not be protected from refoulement under the 

Refugee Convention at all. However, persons who fall under one of those grounds could be 

protected from refoulement under other human rights treaties. Article 33 does not oblige 

states to grant refugees residence permits or any other legal status, but recognizing a person’s 

de facto refugee status with sufficient procedural safeguards is in reality essential to guarantee 

a person’s right to protection from refoulement.64 

 

Some authors argue that the prohibition of indirect refoulement also stems from this article.65 

This is the difference between ‘direct refoulement’ and ‘indirect refoulement’: direct 

refoulement in the context of a safe third country means that a person has a well-founded fear 

of being persecuted, or runs a real risk of being subjected to ill-treatment when transferred to 

the third country concerned. Indirect refoulement, on the other hand, means that a person who 

is transferred to a third country faces the risk of being subsequently expelled to a state where 

he has a well-founded fear of being persecuted, or runs a real risk of being subjected to ill 

treatment in the safe third country concerned.66 According to Battjes, third states can offer 

effective protection from indirect refoulement in two ways. The first option is to grant the 

person permission to stay. Then, there would be no risk of expulsion and thus no risk of 

indirect refoulement. The ground on which a person can stay in the country does not matter in 

this case. The second option is by giving the person concerned access to an examination 

procedure.67 

                                                 
62 Wouters 2009, p. 178. 
63 UNHCR Executive Committee, Conclusion No. 6 1977, Conclusion No. 79 1996 and Conclusion No. 81 1997. 
64 Wouters 2009, p. 185. 
65 See for example Marcelina & Zwaan, A&MR  2016/10 p. 485. 
66 Battjes 2006, p. 397. 
67 Ibid., p. 398-399. 
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While interpreting article 31 Refugee Convention narrowly, the concept of a safe third 

country can be found in the Refugee Convention. Article 31 of the RC states:  

 

1. ‘The Contracting States shall not impose penalties, on account of their illegal entry or 

presence, on refugees who, coming directly from a territory where their life or 

freedom was threatened in the sense of Article 1, enter or are present in their territory 

without authorization, provided they present themselves without delay to the 

authorities and show good cause for their illegal entry or presence.  

 The Contracting States shall not apply to the movements of such refugees restrictions 

other than those which are necessary and such restrictions shall only be applied until 

their status in the country is regularized or they obtain admission into another country. 

The Contracting States shall allow such refugees a reasonable period and all the 

necessary facilities to obtain admission into another country.’ 

 

The article also says ‘coming directly from’, which could point to the concept of a safe third 

country, since a refugee would then have to apply for asylum in the first country that was 

considered safe. According to Peers, the number of countries that someone has crossed might 

be relevant.68 However, it does not explicitly say so, and some authors are of the opinion that 

this assumption might undermine the idea of the article of the RC. The ‘coming directly’ 

criterion can be interpreted in different ways. It could mean that a person can only be 

recognized as a refugee in a safe ‘neighbor state’. However, it could also still be interpreted as 

coming directly if a refugee only transited through another country, but was not recognized as 

a refugee there, and did not obtain protection in that other state.69 There is no absolute rule in 

international law that requires asylum seekers to always claim asylum in the first safe third 

country they are able to reach. It is up to states to decide how they want to deal with the safe 

third country concept, they are allowed to apply it, but they do not have to. If every country 

would send asylum seekers back to a safe third country, this would impose an enormous 

pressure on neighboring countries of a conflict zone.70 

 

Hathaway argues, in his book titled “The Rights of Refugees Under International Law,” that 

the safe third country concept focuses on the deprivation of acquired rights under the 1951 

RC. He has a few arguments for his statement. First, he argues that the ‘safe third country’ 

concept primarily focuses on Article 33 of the RC, and not on other refugee rights. Moreover, 

the ‘safe third country concept’ is not limited to countries that are part of the 1951 RC, which 

can amount to the deprivation of a remedy for denial of the rights that are laid down in the RC 

of refugees who are sent to a country that is not a member of the RC. However, Hathaway is 

of the opinion that it would probably be too much of a requirement of member states to only 

use the safe third country concept with regard to countries that have signed the RC. Therefore 

he argues that a country can only be qualified to be a safe third country when it respects in 

practice all the rights of the Refugee Convention, but only when the refugee has already 

                                                 
68 Peers 2015.  
69 Ibid.  
70 Roman, Baird & Radcliffe 2016, p. 6. 
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acquired those rights by coming from a country that is a member state of the RC, and that 

there is a judicial or comparable mechanism in place to enable the refugee to insist upon 

accountability by the host state to implement those rights.71  

2.9 Prohibition of removal 

The fourth criterion is that the third country concerned must respect the prohibition of 

removal, in violation of the right to freedom from torture and cruel, inhuman or degrading 

treatment as laid down in international law. This criterion can be found in different sources in 

international law: Article 3 of the ECHR, European Convention for the Prevention of Torture 

and Inhuman and Degrading Treatment or Punishment, and the UN Convention against 

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT). Article 

1 of the UNCAT states the following: ‘For the purposes of this Convention, the term "torture" 

means any act by which severe pain or suffering, whether physical or mental, is intentionally 

inflicted on a person for such purposes as obtaining from him or a third person information or 

a confession, punishing him for an act he or a third person has committed or is suspected of 

having committed, or intimidating or coercing him or a third person, or for any reason based 

on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation 

of or with the consent or acquiescence of a public official or other person acting in an official 

capacity. It does not include pain or suffering arising only from, inherent in or incidental to 

lawful sanctions.’72 

 

One of the most important articles in the ECHR with regard to the ‘safe third country’ concept 

is Article 3, the prohibition of refoulement. Article 3 of the ECHR states the following: “no 

one shall be subjected to torture or to inhuman or degrading treatment or punishment.” The 

article contains absolute rights, which means that no derogation of this article is allowed.73 

The article is mostly important for the safe third country concept because of the prohibition on 

direct and indirect refoulement that it contains.  

 

The first time that the ECtHR gave its opinion about Article 3 of the ECHR with regard to 

extradition was in 1989, in the Soering case.74 The case was about a German national who 

was charged with a crime and was in detention in the United Kingdom. The United States, 

where the German national was charged of having committed a murder, wanted him to be 

extradited to the U.S. If he would be convicted for murder in the U.S., he would probably be 

sentenced to death. The court decided that there would be a violation of Article 3 of the 

ECHR if Soering would be extradited to the U.S. The court judged that substantial grounds 

were demonstrated for believing that the person concerned, if extradited, faced a real risk of 

being subjected to torture or to inhuman or degrading treatment or punishment in the 

requesting country.75 Not long after the Soering judgment, the court decided in the Chahal 

case that the expulsion of asylum seekers could also result in a violation of Article 3 EHCR.76 

                                                 
71 Hathaway 2005, p. 331-332. 
72 Article 1 (1) UNCAT. 
73 Mavronicola, HRLR 2012/4, p. 723-758. 
74 ECtHR 7 July 1989, No. 14038/88 (Soering v. United Kingdom).  
75 Ibid. 
76 ECtHR 15 November 1996, No. 22414/93 (Chahal v. United Kingdom). 
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That case was about an asylum seeker from India who was to be transferred back to India. 

The right to non-refoulement of the ECHR thus also counts for asylum seekers.  

 

An important judgment which might help to understand the application of the ‘safe third 

country’ concept in the ECHR is the Hirsi v. Italy judgment.77 The case concerned Somali and 

Eritrean migrants who tried to reach Italy by sea. The 200 individuals came in three vessels, 

that had departed from Libya. During their trip, they were intercepted by the Italian Revenue 

Police and the coastguard and were sent back to Tripoli in Libya. The Eritrean and the Somali 

stated that during the trip to Tripoli, the Italian authorities did not try to identify them and did 

not inform them of the destination.78 The court decided that the applicants were within the 

jurisdiction of Italy. Therefore, the European ECHR applied.79 The court stated that the Italian 

authorities had exposed the applicants to treatment prescribed by the ECtHR, such as the 

principle of non-refoulement as described in article 3 ECHR. The court also involved Article 

4 of Protocol No. 4 of the ECHR, which prohibits the collective expulsion of aliens. Article 

13 of the ECHR had also been breached, according to the court. That article is about the right 

to an effective remedy. The court decided this because the applicants did not have an effective 

remedy to challenge the breaches of Article 3 of the ECHR and Article 4 of Protocol No. 4. 

With regard to Article 3 of the ECHR, there had been two violations. The first violation was 

the exposure to the risk of ill-treatment in Libya. The second violation was the risk of 

arbitrary repatriation to Somalia and Eritrea.80  The ccourt gave a few reasons for this. It first 

observed that Libya had not ratified the RC. Second, international observers had noted the 

absence of any form of asylum and protection procedure for refugees in Libya. Furthermore, 

the presence of the UNHCR in Libya could hardly offer any guarantees because the Libyan 

authorities did not recognize any value in the refugee status.81 So, the Hirsi case made clear 

that an effective remedy should be available when sending refugees to a third country. 

Furthermore, the risk of repatriation, i.e. indirect refoulement, should also be considered when 

sending refugees to a third country.  

 

Another case where the court judged on indirect refoulement was in the admissibility decision 

in the case of T.I. v UK. In that case, the applicant, a Sri Lankan national applied for asylum 

in the UK, after he had left Germany. According to the Dublin system, Germany should take 

responsibility for the applicants asylum claim. However, the applicant feared that the German 

authorities would send him back to Sri-Lanka, where he claimed that there was a real risk of 

him being subjected to torture or inhuman or degrading treatment upon return. The court 

declared the application inadmissible, since it could not be established that there was a real 

risk that Germany would return the applicant to Sri Lanka in violation of Article 3 of  the 

ECHR. This judgment indicates that an asylum seeker cannot be sent to a country where he or 

                                                 
77 ECtHR 23 February 2012, No. 27765/09 (Hirsi Jamaa and Others v Italy). 
78 Ibid, par. 9-17. 
79 Article 1 ECHR. 
80 ECtHR 23 February 2012, No. 27765/09 (Hirsi Jamaa and Others v Italy). 
81 Ibid., par. 153. 
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she faces the risk of being expelled to a country where he or she faces a real risk of being 

subjected to torture or inhuman or degrading treatment (i.e. indirect refoulement).82   

 

In the case of M.S.S. v Belgium and Greece, the ECtHR also found a violation of Article 3 of 

the ECHR for different reasons.83 This case concerned an Afghan asylum seeker who applied 

for asylum in Belgium after coming through Greece and France successively. According to 

the Dublin system, Greece should have been responsible for the examination of the asylum 

claim. The Afghan was thus transferred to Greece, where he was put in detention immediately 

after arrival. The detention conditions were unfavorable: he was locked up in a small room 

with 20 other detainees, they did not get much food, they had to sleep on dirty mattresses or 

on the floor, access to sanitary facilities was restricted, and they could not be in open air. 

After he got an asylum seeker’s card he had to live on the streets, without being provided with 

money and/or food by the Greek authorities. He then tried to leave Greece with a fake 

identification card, but was intercepted by the Greek authorities and put in detention again. 

The applicant argued that he was beaten by the police while in detention. After the second 

time in detention, he was released again, and he lived on the street again. 84 The applicant 

made several complaints before the ECtHR. First, the applicant alleged that the conditions of 

his detention and his living conditions amounted to inhuman and degrading treatment and thus 

violated Article 3 of the ECHR. Regarding the detention conditions, the court concluded that 

regardless of the burden on Greece caused by the increasing influx of asylum seekers, the 

situation did not relieve Greece from its obligation under Article 3, given the absolute 

character of that provision. The court considered that the applicant had been immediately put 

in detention upon arrival in Greece, even though the Greek authorities were aware that he 

might be an asylum seeker. The court also considered some statements of witnesses of 

international organizations. The court concluded that there had been a violation of Article 3 of 

the ECHR, since the detention conditions amounted to degrading treatment. Regarding the 

living conditions of the applicant, the Court noted that Article 3 of the ECHR did not oblige 

member states to give financial assistance to refugees. However, the living conditions of the 

applicant were that severe so they amounted to a violation of Article 3 of the ECHR. The 

applicant further alleged that he had no effective remedy for his complaints under Article 3 of 

the ECHR in Greece and that Greece, therefore, had violated Article 13 of the ECHR. The 

court ruled that there had been a violation of Article 13 of the ECHR, in conjunction with 

Article 3, in Greece for several reasons. First, there was a shortage of lawyers in Greece to 

provide legal aid. Second, the average duration of appeals before the Greek court was longer 

than five years. Besides, the authorities did not communicate with the applicant and did not 

have his address, so it was uncertain whether he would receive the asylum decision and be 

able to appeal against it in time.  

 

The ECtHR not only ruled that Greece was in violation of the ECHR. The court concluded 

that Belgium must have known about the deficiencies in the asylum procedure in Greece, and 

that therefore the applicant’s transfer from Belgium to Greece had amounted to a violation of 
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article 3 ECHR for the explosion of the applicant to the Greek asylum procedure. The Court 

also judged that there was a violation of article 3 ECHR with regard to the Belgians decision 

to expose the applicant to the detention and living conditions in Greece.  

2.10 Protection in accordance with the Geneva Convention 

The last criterion is one that has led to a lengthy discussion over the past years, especially 

since the introduction of the EU-Turkey deal. The criterion is that ‘the possibility exists to 

request refugee status and, if found to be a refugee, to receive protection in accordance with 

the Geneva Convention’. 85  The discussion primarily focused on the second part of the 

sentence: ‘to receive protection in accordance with the Geneva Convention’. The question 

here is whether, according to this article 38 of the APD, a safe third country has to be a 

contracting state to the 1951 RC without geographical limitations to qualify as a safe third 

country. Academics are in a heated debate about this point. Some authors, such as Hathaway 

and Peers, hold the opinion that Article 38 of the APD can only be applied to countries that 

have ratified and fully adopted the Refugee Convention, without any geographical 

limitations.86  Other authors are of the view that even though Turkey has a geographical 

limitation, it could still meet the standards of the RC, and therefore no ratification is needed.87 

Article 38 of the only requires receiving protection ‘in accordance with the Convention’. It 

does not state that there can be no geographical limitation to the Convention, or that states 

must have ratified the Convention. It only mentions that third states must act in accordance 

with the Convention. However, according to Peers’ opinion, ‘in accordance with the 

Convention’ means ‘in compliance with’, and it can only be applied if a state has ratified and 

fully adopted the RC.  However, it can be derived from the wording of the APD that Article 

38 deliberately does not state ‘without geographical limitation’, whereas Article 39 of the 

APD explicitly requires so. Article 39 of the APD describes the concept of a European safe 

third country, and states in paragraph 2 sub a, that: ‘A third country can only be considered as 

a safe third country for the purposes of paragraph 1 where: (a) it has ratified and observes the 

provisions of the Geneva Convention without any geographical limitations’. From the 

wording of Article 39 of the Asylum Procedures Directive, it can be derived that the drafters 

of the Convention intentionally did not mention this in article 38. The European Commission 

gave a further explanation in 2016 about this article. The European Commission underlined 

that a safe third country is not required to be a contracting party of the RC without 

geographical limitation in order to qualify as safe third country as defined in the APD.88 

Overall, a third country could be considered to be a safe third country in the context of the 

APD, even if it has not fully ratified the Geneva Convention. The main point is that it acts in 

accordance with the Convention.  

 

This provision has not only been criticized because of its unclearity with regard to the 

obligation to act in accordance with the Geneva Convention. It has also been criticized, since 
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it only requires that the third country offers the possibility to request refugee status, but not 

requires the third country to offer a fair and efficient procedure.89  

2.11 Procedural requirements 

As regards the procedural requirements, Article 38 paragraph 2 (a) of the APD states that 

there has to be a connection between an applicant and the third country concerned. Recital 44 

of the APD states that the connection should be sufficient. However, the APD does not make 

clear when the connection can be regarded as sufficient. Is this when the person has been in 

the country before? Or is this when the person’s family members are in the country? Or is the 

link sufficient when the person is transited to the country? Since the APD adds the word 

‘sufficient’ to the term ‘connection’, to my opinion there should be more of a link than merely 

being sent to the third country. According to the UNHCR, transit alone is not a ‘sufficient’ 

connection. However, the UNHCR takes the view that a formal agreement is sufficient for the 

allocation of responsibility for determining refugee status between countries with comparable 

asylum systems and standards.90 

 

According to the APD, member states are also obliged to lay down rules in their national 

legislation regarding the methodology by which the competent authorities satisfy themselves 

that the ‘safe third country’ concept may be applied to a particular country or to a particular 

applicant.91 This methodology must include a case-by-case assessment to decide whether the 

third country can be considered safe for the applicant. Finally, the transferring state must lay 

down rules in the national law, in accordance with international law, that allow an individual 

examination of whether the third country concerned is safe for a particular applicant and, as a 

minimum, shall permit the applicant to challenge the application of the safe third country 

concept on the grounds that the third country is not safe in his or her particular circumstances. 

There must also be a possibility for the applicant to challenge the existence of a connection 

between the applicant and the third country concerned.92 
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Chapter 3 – Turkish asylum procedure 

3.1 Introduction 

Over the past 100 years, Turkey has been dealt with a great deal of immigration, emigration 

and asylum flows. In the 1920s, the founding fathers of the Turkish Republic wanted to 

increase the population of the country, since the population had decreased as a result of a 

series of external and internal conflicts. Therefore, more than 1.6 million immigrants were 

allowed by the Turkish authorities to come to Turkey between 1923 and 1997. Most of them 

belonged to ethnic groups that would assimilate easily in the Turkish society. However, from 

1960 onwards, many Turkish citizens went to Europe as labor migrants. Most of those labor 

migrants also brought their families with them. Even though they started as guest workers, 

and the immigration was supposed to be temporary, many of them stayed in European 

countries. Turkey not only had to deal with regular migration but also with asylum seekers. 

Since 1980, a number Turkish asylum seekers headed to Europe. They sought protection from 

the political disturbances in Turkey, where the Turkish military intervened in civilians’ 

politics. During the Cold War and the Yugoslav Wars, Turkey received many asylum seekers 

coming from the countries involved. The instabilities in the Middle East, Africa and Southeast 

Asia were also the cause for many asylum seekers to come to Turkey. Many asylum seekers 

also used Turkey as a transit zone to go to Europe.93  

 

Turkey was one of the first parties to sign the 1951 RC.94 This made it possible for European 

nationals for events that occurred before January 1, 1951 to obtain a refugee status in Turkey. 

In 1967, the New York Protocol was introduced, which made it possible for countries to also 

apply the refugee definition as laid down in Article 1 B of the RC to non-European nationals 

and also for events that occurred after January 1, 1951, i.e. to abolish the geographical and 

time limitation.95 Turkey only signed this with regard to the time limitation. Turkey preserved 

the geographical limitation, which until this day made it possible for only Europeans to obtain 

the refugee status in Turkey. Besides Turkey, only three other states adopted the geographical 

limitation: Madagascar, Monaco and Congo. All other 142 member states are party to the 

Convention without a geographical or time limitation.96  

 

With all the migration flows that came to, came from and crossed Turkey, one would assume 

that Turkey had national laws to regulate these migration flows. However, until 2014, Turkey 

did not have a national law that settled common criteria with regard to asylum seekers. The 

only policy Turkey had was a regulation about refugees after the Gulf War. At the end of the 

Gulf War, many Iraqi migrants came to Turkey. Therefore, Turkey adopted in 1994 the 

‘Regulation about the Principles and Methods in Handling the Individuals and the Foreigner 

Groups Who Seek Refugee from Turkey and the Possible Population Movements to Turkey’. 
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To help Turkey deal with the growing number of asylum applications, the UNHCR 

established in 1995 an office in the east of Turkey. Turkey allowed the UNHCR to shelter 

asylum seekers, because they would be resettled to third countries if the UNHCR recognized 

them as refugees.97  

 

After the start  of the political disturbances in the countries surrounding Turkey, such as Syria, 

Afghanistan and Iraq, in April 2014, the LFIP finally came into force.98 The law was adopted 

in April 2013 and is for the greater part based on the EU migration and asylum policy, even 

though there are some great differences, which are discussed later in this chapter. UNHCR, 

who had also supported in the drafting process, welcomed the new law, and saw it as ‘a 

reflection of Turkey’s strong commitment to humanitarian values and principles.’ 99  It is 

remarkable that Turkey adopted an asylum law this late, since it has dealt with many 

migration flows and asylum seekers over the past 100 years.  

 

The LFIP is divided into four parts, which are divided into different sections. Part 1 is titled 

‘Purpose, Scope, Definitions and Non-Refoulement’. 100  Article 1 of the LFIP gives the 

purpose of the law: ‘The purpose of this Law is to regulate the principles and procedures with 

regard to foreigners’ entry into, stay in and exit from Turkey, the scope and implementation of 

the protection to be provided for foreigners who seek protection from Turkey, and the 

establishment, duties, mandate and responsibilities of the Directorate General of Migration 

Management under the Ministry of Interior Affairs.’ Part 2 of the LFIP is titled ‘Foreigners’. 

It regulates the entry into Turkey, visas, residence of foreigners, residence of stateless persons 

and removal of foreigners.101 The third part, which is titled “International Protection”, is, as 

the name suggests, about international protection. Section 1 contains articles that regulate the 

types of international protection and the exclusion from international protection.102 Section 2 

gives the general procedures of international protection.103 Section 3 is about the rights and 

obligations of international protection beneficiaries. 104  Other provisions on temporary 

protection are given in Section 4, which is the last section of the part 3. 105 Part 4 gives 

common provisions regarding foreigners and international protection.106 The last part, part 5, 

is about the Directorate General of Migration Management (DGMM).107  

 

This chapter extensively discusses the provisions in the LFIP regarding international 

protection. The Temporary Protection Regulation, which is a special regulation introduced for 
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Syrians, is also discussed. This chapter also considers some recent reports about the factual 

situation in Turkey. We aim to determine if Turkey can be considered to be a safe third 

country in law and in practice.  

3.2 International protection status 

The LFIP provides for three types of international protection status which are set out in Part 3 

of the LFIP:  

 

1. European Refugees, in accordance with the 1951 RC and the geographical limitation 

that Turkey contains. European persons who fulfill the criteria as laid down in the 

1951 RC can get a refugee status.108  

2. The conditional refugee status is given to persons who fall within the refugee 

definition of the RC, but come from a non-European country of origin.109 

3. Persons who do not fulfill the eligibility criteria for refugee status or conditional 

refugee status can get the status of subsidiary protection, if they face a risk of being 

subjected to a death penalty or torture in their country of origin.110 

 

Article 64 of the LFIP gives grounds for excluding a person from international protection. An 

applicant shall be excluded from international protection if (a) he receives protection or 

assistance from organs or agencies of the United Nations other than the UNHCR, (b) he or she 

is recognized by the authorities of the country of [former] residence as having the rights and 

obligations that relate to the nationals of that country, and (c) there is strong evidence to 

believe that he or she is guilty of offences specified in Article 1F of the RC. In the next 

section, different types of international protection and the difference in social rights that come 

with a status are discussed.  

3.3 Refugees 

The conditions for refugees are set out in Article 61 of the LFIP. The article states the 

following: ‘A person who, as a result of events occurring in European countries and owing to 

well-founded fear of being persecuted for reasons of race, religion, nationality, membership of 

a particular social group or political opinion, is outside the country of his citizenship and is 

unable or, owing to such fear, is unwilling to avail himself or herself to the protection of that 

country; or who, not having a nationality and being outside the country of his former 

residence as a result of such events, is unable or, owing to such fear, is unwilling to return to 

it, shall be granted refugee status upon completion of the refugee status determination 

process.’111 This definition is the same as laid down in the 1951 RC, article 1 (A) (2), except 

for the time-limit that can be found in the RC. Since Turkey remains a geographical limitation 

to the RC, the term ‘refugee’ and the rights that come with this status are only available to 

persons with a European nationality.  
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110 Article 63 LFIP.  
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3.4 Conditional refugee status 

In Article 62 of the LFIP, the conditional refugee status can be found. Article 62 states the 

following: ‘A person who as a result of events occurring outside European countries and 

owing to well-founded fear of being persecuted for reasons of race, religion, nationality, 

membership of a particular social group or political opinion, is outside the country of his 

nationality and is unable or, owing to such fear, is unwilling to avail himself or herself of the 

protection of that country; or who, not having a nationality and being outside the country of 

former habitual residence as a result of such events, is unable or, owing to such fear, is 

unwilling to return to it, shall be granted conditional refugee status upon completion of the 

refugee status determination process. Conditional refugees shall be allowed to reside in 

Turkey temporarily until they are resettled to a third country.’ Persons who qualify for a 

conditional refugee status must thus comply with the same requirements as refugees; the only 

difference is that they do not come from Europe. The conditional refugee status, in 

comparison with the refugee status, comes with disadvantages. First, the conditional refugee 

status is temporary, whereas refugee status holders can obtain long-term residence permits. 

Second, social rights that follow from this status are less than those of refugee status holders, 

as illustrated later in this chapter.  

3.5 Subsidiary protection status 

Subsidiary protection can be given to a foreigner or a stateless person who neither could be 

qualified as a refugee nor as a conditional refugee.112 Article 63 of the LFIP gives a few 

grounds for this status:  

 

a) A person who would be sentenced to death or face the execution of the death penalty 

upon return. 

b) A person who would face torture or inhuman or degrading treatment or punishment 

upon return. 

c) A person who would face a serious threat to himself or herself by reason of 

indiscriminate violence in situations of international or nationwide armed conflict and 

therefore is unable or for the reason of such threat is unwilling, to avail himself or 

herself of the protection of his country of origin or country of [former] habitual 

residence.  

 

These are the same grounds as those for subsidiary protection laid down in the QD.113 This 

status also comes with less rights than the refugee status, as illustrated later in this chapter.  

3.6 Temporary protection regime 

For refugees from Syria, who have been treated as a mass-influx population by the Turkish 

government, Turkey introduced a special regulation: the ‘Temporary Protection Regime’.114 

The temporary protection status is given on a group basis to Syrian nationals and stateless 

Palestinians that originate from Syria. As of September 26, 2016, the number of Syrians that 

                                                 
112 Article 63 LFIP. 
113 Article 15 Directive 2011/95/EU. 
114 AIDA 2015, p. 104. 
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fell under the temporary protection regime in Turkey was listed at 2,733,655 persons.115 The 

possibility for a temporary protection regime can be found in Article 91 of the LFIP: When 

there is a mass-influx situation of foreigners who have been forced to leave their country and 

cannot return to the country that they have left and seek immediate and temporary protection 

at the borders of Turkey, temporary protection may be provided for them. Article 91 (2) of the 

LFIP concludes that all the rights and procedures for such groups should be stipulated in a 

directive that is issued by the Council of Ministers. Since the legal basis of the TPR can be 

found in Article 91 of the LFIP, it is secondary legislations and therefore meet all the 

requirements as laid down in the LFIP. onduidelijk The TPR came into force in 2014, and the 

DGMM is the authority that is designated to take individual decisions concerning persons 

who benefit from temporary protection.116 

 

The TPR consists of 61 articles. It starts with the objectives, scope, basis and definitions.117 In 

Part 2, general principles can be found such as the prohibition of refoulement and the 

prohibition from punishment for illegal entry.118 Article 6 of the TPR contains a prohibition of 

refoulement on everyone who falls within the scope of the regulation. Part 3 describes the 

scope of international protection. Part 4 of the TPR regulates decisions on temporary 

protection and the termination of temporary protection. Part 5 gives some primary 

proceedings that should be conducted under the TPR. There are more parts that I do not 

discuss extensively, but I will just highlight a couple of important articles. The first one is 

Article 25 of the TPR, which says that the temporary protection status shall not be deemed to 

be the equivalent of a residence permit and shall not grant the right of transition to a long-term 

residence permit. So, the temporary protection status is always temporary without any 

prospect to long-term residence permit or citizenship in Turkey. Article 53 TPR grants an 

applicant the right to get a legal representative. However, legal representation can be a 

problem, in particular for persons who contain a Temporary Protection Identity Card in 

particular, and for persons who are excluded from the TPR according to its article 8 TPR, i.e. 

because the Temporary Protection Identity Card is not often accepted by the Notary Office as 

a valid identity card. Persons who have a passport next to the card face no problems, but other 

persons cannot get a legal representative. Even persons who are excluded from the protection 

according to article 8 of the TPR face problems obtaining a legal representative.119 Article 16 

of the TPR explicitly prohibits applications by foreigners who fall under the TPR and from 

filing an application for international protection to be processed. According to the second part 

of Article 16 of the TPR, the prohibition is to “ensure the effective implementation of 

temporary protection measures during the period of the implementation of temporary 

protection.” However, what this article actually means is that Syrians can only fall under the 

temporary protection regime and thus never have a prospect of a permanent residence permit. 

The TPR does not even make a provision that allows applicants that fall under the temporary 

protection regime to apply for international protection when the TPR ends. Only in Article 11 

                                                 
115 According to data of the UNCHR, available online via data.unhcr.org.  
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117 Article 1-3 TPR. 
118 Article 5-6 TPR. 
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(2) of the TPR can a provision be found for the Council of Ministers to decide to allow 

persons to stay in Turkey or to allow them to apply for international protection.  

3.7 Procedure 

Before the implementation of the LFIP, the responsibility for registering and processing of 

asylum applications in Turkey was handled by the Foreigners Department of the National 

Police.120 The LFIP introduced the DGMM, which was supposed to take over the tasks of the 

National Police in the area of migration and asylum.121 It also introduced a new international 

protection and determination procedure, of which the DGMM is in charge.  

 

Applications for international protection are supposed to be made in person, at the Provincial 

DGMM Directorate,122 and they may not be made by a lawyer or other legal representative.123 

Applicants may also apply on behalf of accompanying family members whose applications 

are lodged on the same grounds.124 According to paragraph 4 of Article 65 of the LFIP, 

applicants have to reach the authorities within a reasonable time to not be punished for illegal 

stay. The LFIP also makes some provisions with special procedures for unaccompanied 

children125 and persons with special needs.126 

 

During the application and determination procedure, the DGMM makes no distinction 

between applicants based on their country of origin or the kind of protection for which they 

apply. They are all subject to the same application and determination procedure and receive 

the same reception rights and procedural safeguards. It is only after the decision about 

international protection that the rights and obligations change based on the kind of protection 

the applicant receives. The DGMM tries to issue first instance decisions in six months’ time, 

however, this is not binding and may be extended by DGMM if deemed necessary. 127 The 

LFIP also offers the possibility of an accelerated procedure. 128  The status determination 

interview has to be conducted within three days after the application. Within 5 days after this 

interview, a decision must be granted. 

 

Administrative and judicial review is possible according to the LFIP. Within 10 days of the 

notification about the decision, the applicant or his/her legal representative may appeal to the 

International Protection Assessment Commission.129 Article 81 (1) of the LFIP offers the right 

to legal aid to all international protection applicants on condition that they pay the attorney’s 

fee themselves.130 Nevertheless, Article 81 (2) of the LFIP allows for persons who do not 

have the financial fees to pay a lawyer, and are making a judicial appeal, to receive legal 
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123 Article 1.1 of CIP. 
124 Article 65 (3) LFIP. 
125 Article 66 LFIP.  
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assistance provided for by the Legal Aid Scheme. However, very few international protection 

applicants are provided with free legal aid, and even less detained asylum seekers get free 

legal aid. Asylum seekers also seem to be struggling to get access to a lawyer themselves, 

since a lawyer in Turkey needs to be authorized to represent a person. For a person to be 

provided with a lawyer, a notary office must be involved during the certification of both the 

asylum seeker and the lawyer. The Implementing Regulation of the Notaries Law lists some 

documents that may be accepted as valid identity documents, but mostly only the passports of 

foreigners are accepted.131 However, as can be expected, not all foreigners are in possession 

of a passport. Most of the time, NGOs or the UNHCR has to help them to receive a lawyer.132  

3.8 Social rights 

Both the TPR and the LFIP contain provisions for granting social rights, such as the right to 

healthcare, education and access to the labor market. All applicants and international 

protection beneficiaries have the right to primary and secondary education. 133  Access to 

medical service is also provided for by Article 89 (3) of the LFIP.  Every child who is up to 

12 years old in Turkey has the right to access education. With regard to access to the labor 

market, different consequences follow from the legal status of persons. All applicants or 

persons who have been granted a conditional refugee status may apply for a working permit 

after six months from the date that the application was lodged.134 By contrast, refugees and 

subsidiary protection beneficiaries may work immediately after their status has been granted, 

even independently. The identity document that is given to the refugee or subsidiary 

beneficiary also substitutes a work permit.135 This right of access to the labor market may be 

restricted in certain circumstances. However, this right may not be restricted to refugees and 

subsidiary protection beneficiaries who have already been living in Turkey for three years, 

have children with Turkish citizenship, or are married to Turkish citizens.136 

 

Persons who fall under the TPR shall be referred to temporary accommodation centers.137 

However, they can also be granted the right to stay in provinces determined by the Directorate 

General.138 According to Article 37 of the TPR, the Disaster and Emergency Management 

Authority decides on the establishment and closure of a temporary accommodation center. 

The temporary accommodation centers are governed by governorates. 139 As regards 

healthcare, all persons who fall under the TPR inside and outside the camps have the right to 

healthcare,140 and primary healthcare and emergency healthcare are free for them.141 Together 

with all the other children in Turkey, children who fall under the TPR regime have the right to 

go to school. Children in the camps have access to basic education, provided especially for 
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them.142 Persons who hold a Temporary Protection Identification Document may make an 

application at the Ministry of Labor and Social Security to receive a work permit. The 

Council of Ministers can decide in which sectors, professions and geographical areas the 

applicants may work. 143  In practice, these conditions are not yet set by the Council of 

Ministers; therefore, it remains rather theoretical that these persons can obtain a working 

permit.144 In 2014, only 3,673 Syrians obtained a working permit out more than 2 million 

present at the time in Turkey. 

3.9 Detention 

History indicates that Turkey used to violate immigrants’ rights of by detaining them. Before 

the LFIP’s introduction, Turkey has been convicted several times before the ECHR for 

unlawful detention of asylum seekers. In 2009, the ECtHR ruled that Turkey had been 

arbitrarily detaining foreign nationals and that there was no legal basis in Turkey’s system for 

detaining foreign nationals.145 In another case in 2013, the court ruled that the rights to liberty 

and protection from ill-treatment of foreign nationals had been violated because they were 

detained several times and deported to Iran without any judicial authority.146 There have also 

been some cases before the court about the duration of the detention in Turkey. In 2010, the 

ECtHR ruled that the detention of a non-deportable applicant for 18 months was unlawful.147 

However, with the introduction of the LFIP, the detention system changed, at least by law.  

 

Two forms of detention can be found in the LFIP. The first can be found in Article 57 of the 

LFIP, which is detention for the purpose of removal. This detention can be given to persons 

who  

 

- ‘bear the risk of absconding or disappearing;  

- breached the rules of entry into and exit from to Turkey;  

- have used false or fabricated documents;  

- have not left Turkey after the expiry of the period granted to them to leave, without an 

acceptable excuse; or 

- pose a threat to public order, public security or public health.’148 

 

Administrative detention in removal centers on grounds of Article 57 may last up to six 

months. However, when removal cannot be issued during that time, the detention may be 

extended for six more months. 149  The detention shall be reviewed monthly by the 

governorates, and when detention is no longer necessary, it shall be ended immediately.150  

 

                                                 
142 AIDA 2015, p. 132. 
143 Article 29 (2) TPR. 
144 AIDA 2015, p. 134. 
145 ECtHR 22 September 2009, No. 30741/08, (Abdolkhani and Karimnia v. Turkey). 
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Article 68 of the LFIP regulates administrative detention for other reasons than removal. 

According to this article, applicants are not subjected to administrative detention for the sole 

reason that they lodged an international protection claim. 151  The LFIP emphasizes that 

administrative detention is an exceptional action. It gives  four cases in which applicants can 

be subjected to detention:  

 

- ‘For the purpose of determination of the identity or nationality in case there is serious 

doubt as to the accuracy of the information provided; 

- For the purpose of being withheld from entering into Turkey in breach of terms [and 

conditions] of entry at the border gates; 

- When it would not be possible to identify the elements of the grounds of their 

application unless subjected to administrative detention; 

- When the person poses a serious public order or public security threat.’152 

 

The detention shall be assessed on a case-by-case basis.153 It shall not be longer than 30 days, 

and ended immediately when the conditions for the detention are no longer applicable.154 

Judicial appeal against the detention is possible at the judge of the competent Magistrate 

Court, whose decision is final.155 Only when the conditions have changed can the person also 

appeal before the judge of the Magistrate Court.156 An obligation to automatically review the 

detention decision cannot be found in the LFIP. According to Article 70 (2) of the LFIP, 

applicants can request for a translation service during personal conversations at application, 

registration and interview. A person who is detained shall be granted access to a legal 

representative, a lawyer, a notary public and the UNHCR Officials.157 There is no information 

available on the number of persons detained on grounds of article 68 of the LFIP158 and on the 

actual duration of the detention.159 In March 2015, there were 15 removal centers in Turkey, 

with a total capacity of 2,980 detainees.160 Plans were made to build another 12 removal 

centers, with a capacity of 3,920 detainees, who are due in 2017.161. 

 

The TPR does not contain any explicit provisions with grounds on which detention under the 

regulation can be governed. Detention is only mentioned in Article 8 (3) of the TPR, which 

states that persons who are excluded from temporary protection for which the grounds can be 

found in Article 8 of the TPR, and who cannot be deported for reasons described in Article 6 

of the TPR (prohibition of refoulement), may be detained.162 Detention for persons who fall 

within the scope of the TPR may take place on reasons described in the LFIP.  
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Overall, the Turkish asylum law with regard to detention does not seem to have curiosities. Is 

this the same in practice? As we have seen, according to the law, there are two types of 

detention that should happen in separate buildings. However, these new facilities (i.e. separate 

buildings for different kinds of detention) are not yet in operation.163 Therefore, removal 

centers are used for all kinds of detention. 164 When someone is kept in detention on grounds 

of Article 57 of the LFIP, but issues an application for international protection, the detention 

on grounds of the article 57 should be ended. However, authorities may decide to keep the 

person in (a different kind of) detention on grounds of Article 68 of the LFIP. This causes 

problems in practice, since provincial authorities consider the detention to be issued on 

grounds of Article 57 of the LFIP. The difference between these two articles, however, is very 

important, since the legal safeguards in them are different. Detention based on Article 68 of 

the LFIP may last up to 30 days, whereas detention under Article 57 may last up to 6 months. 

The authorities fail to see the difference.165 

 

In 2015, a few NGO reports emerged that suggested that Turkey unlawfully detained asylum 

seekers.166 Amnesty International came with one report in 2015 wherein it argued that Turkey 

detained asylum seekers who irregularly crossed from Turkey to the EU.167 In its report, 

Amnesty International brought forward that those intercepted irregular migrants were 

transported to the south of Turkey in busses and detained there in isolated detention centers. 

Amnesty International had interviewed several (about 50) asylum seekers who brought this 

forward, and some of them even said that they were physically ill-treated by officials. The 

detention would have taken between several weeks and two months.168 As indicated earlier in 

this chapter, the LFIP gives grounds for administrative detention in Article 57 of the LFIP and 

Article 68 of the LFIP, in which grounds are provided for detaining someone during removal 

and during the application of international protection. However, the detention as described in 

the report of Amnesty International does not comply with one of these grounds. The detention 

seems arbitrary since the detention is not prescribed by law, and the asylum seekers were not 

informed on it grounds. Therefore, with this kind of detention, Turkey violates domestic as 

well as international law. 

3.10 Non-refoulement 

The prohibition of refoulement is laid down in Article 4 of the LFIP, as mentioned earlier. It 

states that ‘no one within the scope of this Law shall be returned to a place where he or she 

may be subjected to torture, inhuman or degrading punishment or treatment or, where his/her 

life or freedom would be threatened on account of his/her race, religion, nationality, 

membership of a particular social group or political opinion.’ This provision can thus be seen 

as a combination of the non-refoulement prohibition as laid down in the RC and the ECHR.169 
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The provision for non-refoulement in the TPR is exactly the same as the one in the LFIP.170 

The non-refoulement provisions as laid down in the Turkish law are thus sufficient to comply 

with the prohibition of non-refoulement principle as laid down in the RC and the ECHR. 

However, recent NGO reports suggest that Turkey does not always comply with this principle 

in practice. First, the Human Rights Watch expressed its concern in November 2015 about 

Syrian asylum seekers who would have been pushed back at the Turkish border by Turkish 

authorities.171 Second, Amnesty International came with a report in December 2015 in which 

it suggested that asylum seekers in Turkey were unlawfully deported.172 The report argues 

that Turkey would have deported more than a 100 people to Iraq and Syria, even though those 

people faced a risk of violation of human rights in those countries. The report also brought 

forward that some of the people were forced to sign a document in which they agreed to leave 

the country shortly after their release.173 

3.11 Overall situation in Turkey 

The past two years, disturbing messages have emerged from Turkey. Since summer 2015, 

conflicts have started in southeastern Turkey, between the Turkish government and the Kurds. 

Recently, Istanbul and Ankara had to deal with a wave of deadly bomb and gun attacks 

whereby many civilians died. In July 2016, Turkey even had to deal with a failed coup, 

carried out by elements of the military, who wanted to take over the parliament. The Turkish 

government declared a state of emergency and jailed many persons who were suspected of 

being followers of being member of the Fethullah Gülen movement. Among the detained 

were judges, teachers, police, soldiers and many others. The Turkish government restricted 

the freedom of expression and freedom of assembly,  and allegedly used excessive force. 

There were also reports with allegations of ill-treatment in detention and other inhuman or 

degrading treatment in the context of operations against the Kurdish Workers’ Party (PKK).174 

There are big differences in the level of security in different parts of Turkey. Southeastern 

Turkey seems to suffer the most from disturbances. Some European countries even advise 

their citizens against going to certain parts of Turkey, because they consider it too 

dangerous.175   

 https://www.hrw.org/world-report/2017/country-chapters/turkey.  
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Chapter 4 – Analysis and conclusion 
In Chapter 1 the following research question was set out: 

 

Can Turkey be considered to be a safe third country under the Asylum Procedures Directive, 

European Convention on Human Rights and the 1951 Refugee Convention? 

 

To answer the research question, the requirements for the safe third country concept under the 

APD, ECHR and RC were discussed in Chapter 2, and the Turkish asylum system was 

elaborated in Chapter 3. In this chapter the research question will be answered, by combining 

the results that come forward from Chapter 2 and 3. 

 

The APD gives a range of requirements that have to be complied with to be able to apply the 

safe third country concept: life and liberty are not threatened on account of race, religion, 

nationality, membership of a particular social group or political opinion; there is no risk of 

serious harm; the principle of non-refoulement is respected; the prohibition of removal, in 

violation of the right to freedom from torture and cruel, in inhuman or degrading treatment as 

laid down in international law is respected; and the possibility exists to request refugee status 

and, if found to be a refugee, to receive protection in accordance with the Refugee 

Convention. The first criterion: life and liberty are not threatened on account of race, religion, 

nationality, membership of a particular social group or political opinion, seems to be complied 

with. The LFIP and the TPR do not give any indications that this criterion is not applied in the 

Turkish asylum system, and there are also no indications that this principle is not applied in 

practice.  

 

Second, there may be no risk of serious harm. Serious harm according to the QD consists of: 

the death penalty or execution; or torture or inhuman or degrading treatment or punishment of 

an applicant in the country of origin; or serious and individual threat to a civilian’s life or 

person by reason of indiscriminate violence in situation of international or internal armed 

conflict. There are some factors in the Turkish asylum system which may increase the risk of 

serious harm for asylum seekers in Turkey. First, the detention conditions of asylum seekers. 

As decided in the case M.S.S. v. Belgium and Greece, detention conditions can also contribute 

to a violation of article 3 ECHR. Turkey’s law on detention of asylum seekers seems to 

comply with international standards, however, there are also some disturbing reports about 

unlawful detention in Turkey. Allegedly, irregular migrants are detained unlawfully, which 

contributes to a violation of Article 3 of the ECHR Second, the uncertainty of the legal status 

of Syrian refugees. As discussed earlier, psychological harm falls also under the definition of 

ill-treatment. Syrian refugees only get a temporary residence permit, and their access to basic 

service is limited. They are in a constant state of uncertainty, which increases the vulnerability 

Thirdly, the conflict between the Turkish government and the Kurds might lead to a serious 

and individual threat to a civilian’s life or person by reason of indiscriminate violence in a 

situation of an internal conflict. This situation may pose threats to the lives of asylum seekers 

that are close to conflict zones. As decided in the Elgafaji judgment, a situation of 
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indiscriminate violence in a country may lead to a risk of serious harm, irrespective of 

individual circumstances. There is, however, only violence in small parts of Turkey.  

 

Thirdly, the principle of refoulement in accordance with the Geneva Convention must be 

respected. Article 4 LFIP contains a prohibition on refoulement. Turkey is also part of the 

ECHR, which contains an absolute prohibition on refoulement. However, recent reports have 

shown that Turkey might sometimes violate this principle in practice, by sending Syrians 

asylum seekers back to Syria. It is unclear whether this still happens. There are multiple 

NGOs warning about this practice, so there would probably be some truth in it. However, it 

does not seem to happen on a regular basis, and there are too little cases to prove that Turkey 

violates the prohibition on refoulement. The reports raise serious concern though about 

whether the principle of non-refoulement is respected in Turkey in practice. At least, it cannot 

be established that Turkey does comply with this principle.  

 

Fourthly, Turkey must respect the prohibition of removal, in violation of the right to freedom 

from torture and cruel, in inhuman or degrading treatment as laid down in international law is 

respected. Turkey has also laid this down in article 4 LFIP. This criterion is also violated, by 

the unlawful detention circumstances and the repatriation of Syrian asylum seekers to Syria.  

 

Fifthly, the possibility must exists to request refugee status and, if found to be a refugee, to 

receive protection in accordance with the Refugee Convention in Turkey. As discussed, there 

are differences in opinion about whether this means that Turkey must be part of the Refugee 

Convention in order to comply with this requirement. To my opinion, Turkey does not have to 

have fully ratified the Refugee Convention without geographical limitations in order to 

comply with this requirement. What matters is that Turkey applies and respects the principles 

in the Geneva Convention in practice, in order to comply with this requirement. However, 

there are some indications that Turkey does not fully comply with this requirement. Turkey 

only gives full refugee status to European refugees. This does not necessarily have to be a 

problem, if it is just about the title and when also refugees from other countries receive the 

same protection. However, Syrian asylum seekers fall under the Temporary Protection 

Regulation, which only gives them a temporary protection status without a possibility to 

obtain ‘normal’ refugee status. This policy puts them in a constant state of uncertainty, and 

restrains them in their possibility to start a new permanent life in Turkey. This status also has 

some serious consequences for other rights, such as the right to work, education and the right 

to housing. Besides, as shown in Chapter 3, this status raises some difficulties in obtaining a 

legal representative, even if someone is to be deported.  

 

All things considered make that Turkey may not be considered to be a safe third country. The 

EU/Turkey Deal therefore does not comply with the requirements in international law. The 

answer to the research question therefore is that Turkey cannot be considered to be a safe 

third country according to the APD, RC and ECHR, because of its unfavorable detention 

conditions, the TPR which makes that Syrian refugees cannot obtain a long-term residence 

permit, and… 
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