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CHAPTER I – INTRODUCTION 

 

1.1  Background 

 

Applications for international protection made at the external borders of the Netherlands are 

examined in a so called border procedure. In order to prevent applicants from entering the Dutch 

territory, they are detained at Judicial Complex Schiphol (JC Schiphol) during the examination of their 

application.1 Border detention of applicants for international protection has been subject of heated 

political debate and has received strong criticism from NGO’s and legal experts. One of the main 

critiques is that detention centres are generally regarded as inappropriate places for applicants to 

prepare for and participate in procedures for international protection.2 However, according to the 

Dutch State Secretary of Justice and Security, the interests of border control and border security 

prevail over the right to liberty and freedom of movement of the individuals at stake.3 

The border control and border security interests do, however, not prevail over the right of applicants 

with special procedural needs to effectively participate in procedures for international protection. 

According to Article 24 of the Asylum Procedures Directive 20134 (APD 2013), Member States are not 

allowed to apply border procedures to applicants with special procedural needs, if they cannot be 

provided with adequate support within the framework of such procedures.5 Due to the use of 

somewhat vague and open terms, it is not directly clear what this exemption clause exactly means in 

practice. It is, however, clear that the APD 2013 acknowledges that some applicants need more 

procedural support than others, and that this support cannot always be guaranteed within the 

context of border procedures.  

The risk of not adequately identifying and responding to applicants with special procedural needs is 

that they are not able to effectively participate in the procedure, which might eventually have a 

negative influence on the quality of the decision making in procedures for international protection.6 

In the context of border procedures, an additional risk is that these applicants are detained during 

the examination procedure.7 Member States are thus faced with the challenge to effectively identify 

applicants with special procedural needs, and to determine whether additional procedural support 

can be adequately provided within the framework of a border procedure.  

                                                           
1 Art. 6(3) Dutch Aliens Act 2000 (Vreemdelingenwet 2000).  
2 See for example: AIDA, Not there yet: an NGO perspective on challenges to a fair and effective Common European Asylum 
System, Annual report 2012/13, pp. 33 and 78; Amnesty International, Het recht op vrijheid. Vreemdelingendetentie: het 
ultimum remedium-beginsel, February 2018, p. 27; College voor de Rechten van de Mens, Advies: over de grens. 
Grensdetentie van asielzoekers in het licht van mensenrechtelijke normen, May 2014, p. 16; 
ECRE, Comments on the Amended Commission Proposal to recast the Asylum Procedures Directive COM(2011) 319 final, 
September 2011, p. 34. 
3 The Netherlands Parliamentary documents EK 2014/15, 34 088, nr. C, pp. 9-10. See section 2.3 of this thesis for an 
elaboration on the Dutch border procedure. 
4 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting 
and withdrawing international protection (recast) [2013] OJ L 180/60 (APD 2013). 
5 Art. 24(3) APD 2013. 
6 European Commission, Amended Proposal for a Directive of the European Parliament and of the Council on Common 
Procedures for Granting and Withdrawing International Protection Status (Recast), COM(2011) 319 final, pp. 5-6; Proposal 
for a Regulation of the European Parliament and of the Council establishing a common procedure for international 
protection in the Union and repealing Directive 2013/32/EU, COM(2016) 467 final, p. 4.  
7 See section 3.3 of this thesis on special procedural needs in the context of border detention. 
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The aim of this research is to get a better understanding of the concept of special procedural 

guarantees within the framework of the Dutch border procedure. This research is conducted in 

response to a request of the Legal Aid Board department at JC Schiphol (RvR Schiphol).8 According to 

the legal coordinator of the RvR Schiphol, over the recent years, there have been multiple cases in 

which it could be questioned whether the Dutch border procedure and the accompanying detention 

measure were suitable to provide certain applicants for international protection with an opportunity 

to effectively prepare for the procedure and to substantiate their claim in a comprehensive manner. 

This resulted in concerns regarding the current identification of and response to applicants with 

special procedural needs in the context of the Dutch border procedure. 

In this thesis, the rules regarding special procedural needs in the context of border procedures are 

discussed, within the framework of European Union (EU) and Dutch law. It will be examined which 

obligations arise under Article 24 of the APD 2013 and what the reason is to exempt applicants with 

special procedural needs from border procedures. In this regard, special focus will be placed on the 

effects of the accompanying detention measure on the ability of applicants with special procedural 

needs to effectively participate in the procedure. Moreover, it will be researched what the current 

Dutch practice regarding the identification of and response to special procedural needs is within the 

context of border procedures. Eventually, the current Dutch practice will be critically analysed in light 

of the obligations arising under Article 24 of APD 2013. 

 

 1.2  Research question 

 

In light of the above, the central research question of this thesis is: 

Is the current Dutch practice regarding the identification of and response to special 

procedural needs in border procedures in conformity with Article 24 of the Asylum Procedures 

Directive 2013/32/EU? 

In order to answer this question, the following sub questions will be addressed: What are the 

distinctive features of border procedures? Which obligations arise from Article 24 of the APD 2013 

regarding the identification of and response to special procedural needs in the context of border 

procedures? And what is the current Dutch practice regarding the identification of and response to 

special procedural needs in border procedures? 

The focus of this thesis lies on the identification of and response to special procedural needs in the 

context of the Dutch border procedure during the first instance examination procedure.9 This 

research does not address special procedural needs in the context of return procedures.10 

                                                           
8 The Legal Aid Board (Raad voor Rechtsbijstand) is an independent governing body residing under the competence of the 
Ministry of Justice and Security, which is entrusted with all matters concerning administration, supervision and expenditure 
as well as with the actual implementation of the legal aid system. See further Legal Aid Board, Legal Aid in the Netherlands. 
A broad outline, 2015, p. 5 ff. 
9 The first instance examination procedures ends as soon as the determining authority has decided on the application for 
international protection and does not include the appeal procedure against such decisions. See Art. 2(f) and recital (16) APD 
2013. See also AIDA, The length of asylum procedures in Europe, October 2016, p. 9.  
10 Rules regarding special needs in the context of return procedures are laid down in Directive 2008/115/EC of the European 
Parliament and of the Council of 16 December 2008 on common standards and procedures in Member States for returning 
illegally staying third-country nationals, [2008], OJ L. 348/98-348/107 (Return Directive). See for example Art. 14(1)(d) of 
the Return Directive. 
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Furthermore, this research does not include other types of special procedures for international 

protection such as accelerated11 or Dublin procedures.12 The rules regarding special procedural needs 

in the context of regular procedures and border procedures partly overlap, however, the focus of this 

thesis remains on border procedures. This research does also not address the meaning of special 

procedural guarantees in cases concerning unaccompanied minors and families with minor children 

because additional guarantees apply to these groups, both within the EU13 and Dutch legal 

framework.14 

Moreover, it should be noted that this research does not concern other types of special needs 

provided for by the second generation of the Common European Asylum System (CEAS) instruments, 

such as the rules regarding applicants with special reception needs provided for by the Reception 

Conditions Directive (RCD 2013).15 Even though an applicant with special procedural needs may also 

have special reception needs, these two concepts must be distinguished.16 This thesis does also not 

address the concept of ‘vulnerability’. While applicants with special needs are often referred to as 

‘vulnerable’, the term vulnerability lacks a clear definition and is used inconsistently within the legal 

and political discourse.17 The use of the term ‘vulnerability’ will therefore be avoided where possible. 

This research does also not include an examination of obligations under the EU Charter of 

Fundamental Rights18 or other EU or international human rights law instruments.  

Finally, it should be noted that this thesis does not examine the legality of other aspects of the Dutch 

border procedure. The current Dutch border procedure has received strong criticism, amongst 

others, regarding the grounds for applying border procedures and the automatic accompanying 

detention measure.19 Even though it would be valuable to research the legality of these aspects of 

border procedures, the focus of this thesis remains on the legality of the current Dutch practice 

regarding the identification of and response to special procedural needs within the framework of 

such procedures.  

                                                           
11 Art. 31(8) APD 2013.  
12 This procedure is governed by a separate instrument, known as the Dublin III Regulation: Regulation (EU) No 604/2013 of 
the European Parliament and of the Council of 26 June 2013 establishing the criteria and mechanism for determining the 
Member State responsible for examining an application for international protection lodged in one of the Member States by 
a third-country national or stateless person (recast), OJ 2013 L180/31. 
13 Art. 25(6)(b) APD 2013.  
14 Resp. Art. 3.109b (7) Aliens Decree 2000 (Vreemdelingenbesluit 2000) and para. A1/7.3 Aliens Circular 2000 
(Vreemdelingencirculaire 2000). 
15 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the 
reception of asylum seekers for international protection (recast) [2013] OJ L 180/96 (RCD 2013). 
16 See for example: COM(2011) 319 final, Annex, p. 9; Fedasil, Summary of the report ‘Study into vulnerable persons with 
specific reception needs’, 2016, p. 14; De Bruycker, P., et al., Alternatives to Immigration and Asylum Detention in the EU: 
Time for Implementation, Odysseus Network, January 2015, p. 59. 
17 Mustaniemi-Laakso, M., The protection of vulnerable individuals in the context of EU policies on border checks, asylum 
and immigration, Frame, 31 May 2016, pp. 3. and 13; Jakuleviciene, L., Vulnerable persons as a new sub-group of asylum 
seekers?, Brill, 2016, p. 359. 
18 European Union, Charter of Fundamental Rights of the European Union, 26 October 2012, 2012/C 326/02. 
19 See for example: College voor de Rechten van de Mens, Advies: over de grens. Grensdetentie van asielzoekers in het licht 
van mensenrechtelijke normen, May 2014; The Netherlands Parliamentary documents, Handelingen EK 2014/15, nr. 38, 
item 8, p. 17; The Netherlands Parliamentary documents, EK 2014/2015, 34 088, nr. B, p. 14; The Netherlands 
Parliamentary documents, TK 2015/2016, 34 309, nr. 5, p. 6; The Netherlands Parliamentary documents, TK 2015/2016, 
34309 nr. 3, Annex ‘Advies Amnesty International’, p. 3; The Netherlands Parliamentary documents, TK 2015/2016, 34309 
nr. 3, Annex ‘Advies Vluchtelingenwerk Nederland’, p. 2. 
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1.3  Methodology  
  

This research is based on an examination of information available before 1 August 2018. This 

research is based on a review of EU and Dutch legislation and policy, parliamentary documents, 

internal policy documents and jurisprudence. Moreover, academic (legal) literature and reports from 

NGO’s have been examined. These sources were used for the purpose of all chapters of this thesis. 

In addition to these sources, several officials working for authorities involved in the Dutch border 

procedure were interviewed. The aim of these interviews was to get a better understanding of the 

role of the different authorities in the identification of and response to special procedural needs in 

practice. The information from the interviews is mainly used in Chapter V of this thesis. It should be 

noted that the interviews were conducted with one official per authority. The information provided 

by the stakeholders does therefore not necessarily reflect the general practice of these authorities. 

As such, no general conclusions can be drawn based on this information.  

For the purpose of this thesis, one case file of an applicant who has been subject to the Dutch border 

procedure has been examined and is discussed in Chapter VI of this thesis. This chapter is based on 

an examination of documents from the internal file of the applicant at stake, accessed via the 

internal database of the Dutch Council for Refugees (VWN)20. This case serves as an example in which 

it could be questioned whether the current Dutch system is capable to identify and respond to 

special procedural needs in an adequate manner. Even though it would have been a valuable 

addition, this research does not include other case studies.21 In this regard, it should be noted that 

this case study only serves as an illustration and does not necessarily reflect the general practice of 

the authorities involved. As such, no general conclusion can be drawn on the basis of this case study. 

The methodology is further elaborated in the Annex of this thesis. 

 

1.4  Thesis outline  

 

This thesis will be structured as follows: 

In Chapter II, the concept of border procedures is discussed, within the framework of both EU and 

Dutch law. In this chapter, it is examined what the main distinctive feature of border procedures is. 

In Chapter III, the concept of applicants in need of special procedural guarantees within the 

framework of EU law is discussed. The aim of this chapter is to get a better understanding of the 

rules regarding the identification of and response to special procedural needs under Article 24 of the 

APD 2013. A special focus is placed on the obligations regarding special procedural guarantees in the 

context of border procedures. In this regard, it is examined what the main reason is to exempt 

applicants with special procedural needs from border procedures. 

In Chapter IV, the implementation of the rules regarding special procedural needs into the Dutch 

legal and policy framework is discussed. A special focus is placed on the rules regarding special 

                                                           
20 In Dutch ‘VluchtelingenWerk Nederland’. 
21 This is partly due to the time limits that apply to a master thesis. Moreover, the access to and use of information from 
case files is complicated by strict privacy rules. 
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procedural needs in the context of the Dutch border procedure. In this regard, it is examined how the 

concept of special procedural needs relates to two other concepts that are relevant in the context of 

the Dutch border procedure: ‘disproportionate burdensomeness of border detention’ and ‘detention 

(in)capability’. 

In Chapter V, the current Dutch practice regarding the identification of and response to special 

procedural needs in border procedures is discussed. The aim of this chapter is to get a better 

understanding of the way in which the obligations regarding special procedural needs are translated 

into practice. It is examined what the role of the different authorities involved in the Dutch border 

procedure is in the identification of and response to special procedural needs.  

In Chapter VI, a case file of an applicant who has been subject to the Dutch border procedure is 

discussed. The aim of this chapter is to provide for an insight into the effects of the current Dutch 

practice regarding the identification of and response to special procedural needs on a specific case.  

In Chapter VII, the current Dutch practice regarding the identification of and response to special 

procedural needs in border procedures is critically analysed in light of the obligations arising under 

Article 24 of the APD 2013. Finally, it is established whether the Dutch practice regarding special 

procedural needs in border procedures in conformity with Article 24 of the APD 2013.  
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CHAPTER II – BORDER PROCEDURES  

 

2.1  Introduction  

 

Border procedures are a special type of procedure for international protection provided for by the 

APD 2013.22 Border procedures can be applied to third-country nationals who indicate their wish to 

apply for international protection at the external borders of an EU Member State, and who do not 

fulfil the conditions for entry into the territory of the EU.23 In order to decide on the right of 

applicants to enter the territory, the examination of their applications for international protection 

are conducted at the border or in a transit zone of a Member State, which usually implies 

detention.24 As such, one difference between border procedures and other types of procedures for 

international protection is the location where applicants are accommodated during the examination 

of their application. In order to get a better understanding of the exemption from applicants with 

special procedural needs from border procedures under Article 24 of the APD 201325, it is necessary 

to delve deeper into the concept of border procedures. In this chapter, it is examined what the main 

distinctive feature of border procedures is. In this regard, the EU legal framework regarding border 

procedures will firstly be discussed (par. 2.2). This section discusses the right of Member States to 

refuse entry to applicants for international protection (par. 2.2.1), the inherent detention measure in 

border procedures (par. 2.2.2) and other characteristics of border procedures (par. 2.2.3). Thereafter, 

the way in which the border procedure is implemented in the Netherlands will be discussed (par. 

2.3). This chapter ends with a conclusion (par. 2.4). 

 
2.2  Border procedures under EU law  

 

2.2.1  Right to remain vs. right to enter 

 

As mentioned above, border procedures are conducted at the border or in a transit zone of a 

Member State. This means that applicants who are subject to border procedures, are not allowed to 

enter the territory of Member States. The question arises whether Member States are allowed to 

refuse entry to applicants for international protection. The rules on the border control of third-

country nationals crossing EU external borders, are laid down in the Schengen Borders Code (SBC).26 

According to Article 14 of the SBC, Member States are obliged to refuse third-country nationals entry 

into their territory, if they do not fulfil the conditions for entry as laid down in Article 6 of the SBC. In 

order to enter the Schengen area, a third-country national shall, amongst others, be in the 

possession of a valid travel document and visa, have sufficient means of subsistence and may not be 

considered a threat to public policy and public health.27 The entry requirements apply to any third-

country national who wishes to enter a Member State by crossing the external borders of the 

                                                           
22 Art. 43 APD 2013.  
23 Cornelisse, G., Territory, procedures and rights: border procedures in European Asylum Law, Refugee Survey Quarterly, 
March 2016, 35(1), p. 80. 
24 See further section 2.2.2 of this thesis. 
25 Art. 24(3) APD 2013. 
26 Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a Union Code on the rules 
governing the movement of persons across borders (Codification) [2016] OJ L 77 (Schengen Borders Code). 
27 Art. 6(1) SBC.  
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Schengen area.28 The SBC does, nevertheless, contain grounds for exception on the obligation to 

refuse entry to third-country nationals who do not fulfil the requirements. In this regard, Article 14(1) 

of the SBC states that the refusal of entry ‘shall be without prejudice to the application of special 

provisions concerning the right of asylum and to international protection’.29 The SBC itself does, 

however, not further elaborate on this exemption clause. As such, it remains unclear when and 

under what circumstances Member States are allowed to refuse entry to applicants for international 

protection.30  

The answer to the abovementioned question can, however, be found in the APD 2013. This Directive 

applies to all applications for international protection made on the territory of an EU Member State, 

including at the border or in a transit zone.31 According to the APD 2013, applicants for international 

protection shall be allowed to remain in a Member State, for the sole purpose of the procedure, until 

a decision on their application at first instance is made.32 The right to remain, however, means to 

remain in the territory, including at the border or in transit zones of the Member State in which the 

application for international protection is made.33 Even though the APD 2013 does not provide for a 

clear distinction between the right to remain and the right to enter, it follows indirectly from Article 

43 of the APD 2013 that the right to remain does not constitute a right to enter.  

According to Article 43 of the APD 2013, Member States may provide for procedures in order to 

decide at the border or in a transit zone on applications for international protection made at such 

locations, i.e. border procedures. The second paragraph of this provision states that in case a 

Member States does not manage to decide on an application for international protection within four 

weeks, the applicant shall be granted entry into the territory of that Member State in order for his or 

her application to be processed in accordance with the other provisions of that Directive.34 In 

addition, recital 38 of the APD 2013 clarifies that border procedures are designed to examine 

applications for international protection made at the border or in a transit zone of a Member State 

prior to a decision on the entry of the applicant.35 As such, within the context of border procedures, 

applicants for international protection who do not fulfil the SBC entry requirements have the right to 

remain at the border or in a transit zone of a Member State during the examination of their 

application, but do not have the right to enter the territory of a Member State. In this regard, it 

should be noted that the denial of entry in border procedures is a legal fiction. Borders and transit 

zones are part of the territory of Member States and, accordingly, Member States can exercise full 

jurisdiction over applicants subject to border procedures.36 It is therefore better to say that 

applicants subject to border procedures are refused ‘further entry’ into the territory of Member 

States. 

                                                           
28 Art. 3 SBC.  
29 See also Art. 3(b) and recital (36) of the SBC.  
30 Cornelisse, G., Territory, procedures and rights: border procedures in European Asylum Law, Refugee Survey Quarterly, 
March 2016, 35(1), p. 78. 
31 Art. 3(1) APD 2013.  
32 Art. 9 APD 2013. 
33 Art. 2(p) APD 2013 (emphasis added). 
34 Art. 43(2) APD 2013 (emphasis added). 
35 Emphasis added. 
36 Cornelisse, G., Territory, procedures and rights: border procedures in European Asylum Law, Refugee Survey Quarterly, 
March 2016, 35(1), pp. 74-75.; Kuijer, M., The changing nature of territoriality in international Law: Netherlands Yearbook of 
International Law 2016, Springer, 2016, p. 269. 
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 2.2.2  Inherent detention measure  

 

The examination of applications for international protection in border procedures is thus conducted 

at the border or in a transit zone of a Member State. The APD 2013 does not further define ‘borders’ 

or ‘transit zones’, neither does the Directive provide for rules or requirements applicable to such 

locations.37 However, the fact that applicants are not allowed to ‘further enter’ the territory of a 

Member State, implies that border procedures are accompanied with a deprivation of liberty or at 

least a restriction of freedom.38 Conspicuously, the link between border procedures and detention is 

only acknowledged in Article 25(6) of the APD 2013 regarding the use of border procedures in cases 

concerning unaccompanied minors.39 This provision provides that the application or continuation of 

border procedures to unaccompanied minors, shall be in accordance with the provisions on 

detention under the RCD 2013. The fact that border procedures do indeed imply detention is, 

nevertheless, clearly acknowledged by the European Commission40 and follows from Member States’ 

practice. If Member States use border procedures, such procedures are usually accompanied with a 

deprivation of liberty.41  

Without specifically referring to border procedures, the APD 2013 does provide for a provision on 

detention. According to Article 26 of the APD 2013, the detention of applicants during procedures for 

international protection shall be in accordance with the RCD 2013.42 The RCD 2013 stipulates that 

applicants for international protection may only be detained under very clearly defined exceptional 

circumstances.43 In this regard, Article 8(3) of the RCD 2013 provides for an exhaustive list of grounds 

on the basis of which an applicant for international protection may be detained.44 One of these 

grounds for detention is ‘in order to decide, in the context of a procedure, on the applicant’s right to 

enter the territory’.45 Even though this provision does not specifically refer to border procedures, the 

proposal of the European Commission for a recast of the RCD of 2016 clarifies that this ground for 

detention does indeed concern detention in the context of border procedures.46 The RCD 2013 

further requires that the grounds for detention are laid down in national law47 and that applicants 

are provided with an effective remedy against the detention measure before a judicial authority.48 

                                                           
37 Kuijer, M., The changing nature of territoriality in international Law: Netherlands Yearbook of International Law 2016, 
Springer, 2016, p. 269. 
38 Peers, S., et al., EU Immigration and Asylum Law (Text and Commentary): Second Revised Edition, Volume 3: EU Asylum 
Law, Brill, 2015, p. 284. 
39 The fact that border procedures imply detention is also reflected in Artt. 10(5) and 11(6) of the RCD 2013. 
40 European Commission, Communication from the Commission to the European Pursuant to Art. 294(6) of the Treaty on 
the Functioning of the European Union Concerning the Position of the Council on the Adoption of a Proposal for a Directive 
of the European Parliament and of the Council on Common Procedures for Granting and Withdrawing International 
Protection, 10 June 2013, COM(2013) 411 final, p.4. See also: COM(2016) 467 final, p. 15. 
41 See for example: EMN, Ad-Hoc Query on accelerated asylum procedures and asylum procedures at the border (part 1), 
2017. 
42 The rules regarding the detention of applicants for international protection are laid down in Articles 8 to 11 of the RCD 
2013. 
43 Recital (15) RCD 2013. 
44 Peers, S., et al., EU Immigration and Asylum Law (Text and Commentary): Second Revised Edition, Volume 3: EU Asylum 
Law, Brill, 2015, p. 249; Tsourdi, E., The European Union Reception Conditions: A Dignified Standard of Living for Asylum 
Seekers?, Brill, 2016, p. 287. 
45 Art. 8(3)(c) RCD 2013. 
46 Proposal for a Directive of the European Parliament and of the Council laying down standards for the reception of asylum 
seekers for international protection (recast), 13 July 2016, COM(2016) 465 final, Art. 8(3)(d).  
47 Art. 8(4) RCD 2013. 
48 Art. 26(1) RCD 2013. See also Art. 26(2) APD 2013.  
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Another important requirement under the RCD 2013, is that the detention of applicants for 

international protection shall be in accordance with the principle of necessity and proportionality, 

with regard to both the manner and the purpose of such detention.49 In this regard, Article 8(1) of 

the RCD 2013 stipulates that Member States should not hold a person in detention for the sole 

reason that he or she is an applicant for international protection.50 Moreover, recital 20 of the RCD 

2013 states that ‘in order to ensure the physical and psychological integrity of applicants, detention 

should be a measure of last resort and may only be applied after all non-custodial alternatives to 

detention have been duly examined’.51 In this regard, Member States are required to lay down rules 

in their national law regarding alternatives to detention.52 Furthermore, the detention measure may 

never be automatic and needs to be proven necessary on the basis of an individual assessment of 

each case.53 The question whether the detention of applicants for international protection is in 

conformity with the principle of necessity and proportionality, can be divided into three sub-

questions:  

1)  Does the detention measure serve a legitimate purpose and is the measure appropriate to 

 achieve that objective?; 

2)  Is the detention measure necessary (i.e. are there any less coercive measures that could 

 achieve the same objective)?; and 

3)  Are there any special individual circumstances which make the detention measure 

  disproportionately burdensome in a particular case?54  

Only if the abovementioned questions can be answered with respectively ‘yes’, ‘yes’ and ‘no’ in an 

individual case, the detention of an applicant for international protection is allowed under the RCD 

2013. 

 

2.2.3  Other characteristics 

 

As follows from the previous section, one distinctive feature of border procedures is the 

accompanying detention measure. The accompanying detention measure is, however, not the only 

distinctive feature of border procedures under the APD 2013. In this section, the other characteristics 

of border procedures are briefly discussed. It will be shown that these characteristics are eventually 

all closely linked to the fact that border procedures imply detention.  

One characteristic of border procedures, is that the use of such procedures is facultative (‘Member 

States may provide for [border] procedures’).55 This means that Member States are not obliged to 

provide for such procedures. According to the European Commission, the reason for border 

procedures to remain optional, is because they imply the use of detention.56 

  Another characteristic of border procedures, is that such procedures may only be used on a 

                                                           
49 Recital (15) RCD 2013.  
50 See also Art. 26(1) APD 2013. 
51 Recital (20) RCD 2013. 
52 Art. 8(4) RCD 2013.  
53 Art. 8(2) RCD 2013. See also: Tsourdi, E., The European Union Reception Conditions: A Dignified Standard of Living for 
Asylum Seekers?, Brill, 2016, p. 286. 
54 Amnesty International, Het recht op vrijheid. Vreemdelingendetentie: het ultimum remedium-beginsel, February 2018, p. 
10; Amnesty International, Opsluiten of beschermen? Kwetsbare mensen in vreemdelingendetentie, April 2016, p. 19. 
55 Art. 43(1) APD 2013 (emphasis added).  
56 COM(2016) 467 final, p.15. 
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limited number of grounds. Member States are allowed to use border procedures in order to decide 

on the admissibility of applications made at the border or in a transit zone.57 In this regard, Article 33 

of the APD 2013 states that Member States may decide not to examine an application for 

international protection on the merits in case the claim is deemed inadmissible.58 This provision 

provides for an exhaustive list of grounds on the basis of which Member States may consider an 

application to be inadmissible, amongst others, in case an applicant has already been granted 

international protection by another Member State.59 With regard to the examination of applications 

on the substance, the use of border procedures is only permitted if one of the ten grounds provided 

for in Article 31(8) of the APD 2013 applies.60 This list of grounds is exhaustive61 and includes, 

amongst others, cases in which an applicant makes clearly inconsistent or false representations, 

misleads the authorities with false information, is from a safe country of origin, or seeks to delay or 

frustrate the enforcement of a return decision.62 The list of grounds provided for in Article 31(8) is 

related to manifestly unfounded claims.63 An important reason for the European Commission to limit 

the use of border procedures to inadmissible and prima facie manifestly unfounded claims in the 

recast APD 2013, was indeed because applicants are detained during the procedure.64 

  A third distinctive characteristic of border procedures, is that the use of such procedures is 

restricted when it concerns unaccompanied minors.65 In this regard, the European Commission 

clearly stated that the use of border procedures in cases concerning minors must be a measure of 

last resort and is only allowed under exceptional circumstances, because children should generally 

not be detained.66 

  Another distinctive feature concerns the strict time limit that applies to the decision making 

in the context of border procedures. As mentioned before, Member States shall ensure that a 

decision on an application for international protection is taken within a reasonable period of time, 

with a maximum of four weeks.67 In case a Member States does not manage to take a decision within 

this timeframe, the applicant shall be granted entry into the territory, i.e. be released from 

detention, in order for his or her application to be processed in another type of procedure provided 

for by the APD 2013.  

  The last distinctive feature, is that the suspensive effect of the appeal against a negative 

decision taken within the framework of a border procedure, may only be revoked if the applicant is 

provided with additional procedural guarantees during the appeal procedure.68 In this regard, 

Member States shall ensure that applicants are provided with the necessary interpretation and legal 

assistance, and have sufficient time to prepare and submit their request to remain on the territory 

during the appeal procedure to a court or tribunal.69 Furthermore, the court or tribunal shall examine 

                                                           
57 Art. 43(1)(a) APD 2013. 
58 Art. 33(1) APD 2013.  
59 Art. 33(2)(a) APD 2013. 
60 Art. 43(1)(b) APD 2013.  
61 COM(2011) 319 final, Annex, p. 11.  
62 Resp. Art. 31(8)(e), (c), (b) and (g) APD 2013. 
63 Art. 32(2) APD 2013. 
64 Cornelisse, G., Territory, procedures and rights: border procedures in European Asylum Law, Refugee Survey Quarterly, 
March 2016, 35(1), p.82; COM(2013) 411 final, p. 5. 
65 Art. 25(6)(b) APD 2013. 
66 COM(2013) 411 final, p. 4. 
67 Art. 43(2) APD 2013.  
68 Art. 46(7) APD 2013.  
69 Art. 46(7)(a) APD 2013.  
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the negative decision of the determining authority both in terms of fact and law.70 The APD 2013 

itself nor the underlying preparatory documents clarify what the rationale behind this clause is. 

However, given the fact that this obligation does not apply to appeals against decisions taken in 

other types of (special) procedures, such as regular or accelerated procedures, it may be assumed 

that the reason to provide applicants with extra procedural guarantees lies in the fact that they are 

detained during the appeal procedure.  

  Finally, it is should be noted that, in contrast to the former APD of 200571, the APD 2013 

stipulates that border procedures may only be used in accordance with the basic principles and 

guarantees which apply to other procedures for international protection.72 In this regard, the 

European Commission stated that it is of particular importance that applicants subject to border 

procedures are provided the same set of procedural guarantees, such as the right to be heard in a 

personal interview, the right to interpretation, and the right to free legal assistance and 

representation, because they are detained during the examination of their application.73  

 

2.3  The Dutch border procedure  

 

Background  

Even though the Netherlands has been using border procedures as an instrument to exercise their 

sovereign prerogative to decide on the entry of third-country nationals into their territory for 

decades, border procedures were only formalised with the implementation of the APD 2013 on the 

20th of July 2015.74 If third-country nationals, who do not fulfil the entry conditions provided for by 

the SBC, apply for international protection at the external borders of the Netherlands (i.e. sea and 

airports), their applications are examined in a border procedure.75 In 2017, the number of 

applications for international protection made at the Dutch border was 820.76 

In the Netherlands, in principle all applications for international protection made at the border are 

examined in a border procedure.77 During the border procedure, it is assessed whether an 

application for international protection can be rejected as inadmissible or manifestly unfounded.78 As 

such, there is no 'pre-examination' in order to establish whether or not an application can be 

                                                           
70 Art. 46(7)(b) APD 2013. 
71 Directive 2005/85/EC of the European Parliament and of the Council of 1 December 2005 on minimum standards on 
procedures in Member States for granting and withdrawing refugee status [2005] OJ L 326 (APD 2005), Art. 35(2). 
72 Art. 43(1) APD 2013.  
73 COM(2016) 467 final, p. 16.  
74 Cornelisse, G., Territory, procedures and rights: border procedures in European Asylum Law, Refugee Survey Quarterly, 
March 2016, 35(1), pp. 87-88.  
75 IND Workinstruction 2018/3 (WI 2018/3), p. 1. 
76 Ministerie van Justitie en Veiligheid, Rapportage Vreemdelingenketen 2017. Periode januari-december 2017, April 2018, 
p. 35. 
77 Border procedures are not applied to unaccompanied minors, families with minor children and cases in which there are 
individual circumstances which make the border detention measure disproportionately burdensome (see below). Another 
exception concerns applicants with special procedural needs (see section 4.3 of this thesis). 
78 Art. 3(3) Aliens Act 2000. NB: it is also examined whether the application can be rejected on the basis of the ground for 
‘not processing the application’. This concerns applications which are not examined by the Netherlands on the basis of the 
Dublin III Regulation. The rules regarding the examination of Dublin applications at the border or in a transit zone are 
different. For this reason, this ground is left out of consideration. See for example: Art. 3.109c Aliens Decree 2000 and WI 
2018/3, pp. 4-5. 
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rejected on one these grounds prior to the decision to apply a border procedure.79 According to the 

State Secretary of Justice and Security, this is in conformity with Article 43 of the APD 2013, which 

only allows the use of border procedures on a limited number of grounds.80 In this regard, the State 

Secretary of Justice and Security stated that the Immigration and Naturalisation Service (IND)81 

should be given a reasonable period of time to properly investigate the identity, nationality and the 

claim for international protection of an applicant, in order to determine whether the application can 

be rejected as inadmissible or manifestly unfounded.82  

During the examination of their application, applicants are accommodated in the detention centre JC 

Schiphol.83 In the Netherlands, border procedures are always accompanied with a detention 

measure. According to the State Secretary of Justice and Security, this is justified by the fact that the 

refusal of entry in the context of border procedures would only be effective, if such procedures are 

accompanied with a deprivation of liberty.84 In this regard, the State Secretary of Justice and Security 

stated that all less coercive measures, such as a duty to report, would result in the applicant 

obtaining access to the Dutch territory, which would seriously undermine the border control and 

border security interests.85 As such, the first two questions regarding the necessity and 

proportionality principle under the RCD 2013 are, as a general rule, positively answered when it 

concerns detention within the framework of border procedures: 1) the detention measure always 

serves the legitimate aim of border control and border security, and 2) the detention measure is 

always necessary because less coercive alternatives are never effective.86 According to the State 

Secretary of Justice and Security, the current Dutch policy regarding border detention is, 

nevertheless, in conformity with the necessity and proportionality principle under the RCD 2013 and 

cannot be regarded as automatic.87 In this regard, the State Secretary of Justice and Security referred 

to the fact that border procedures are not applied to unaccompanied minors and families with minor 

children.88 Moreover, the border detention measure will not be imposed if there are special 

individual circumstances which make the detention measure disproportionately burdensome in a 

particular case (see further section 4.3 of this thesis).89  

Examination procedure  

In the Netherlands, the examination procedure in border procedures is similar to regular procedures 

for international protection.90 There are, however, some differences. In contrast to regular 

procedures, the IND is not involved in the registration process of applications made at the border or 

in a transit zone, and does not conduct a registration interview with applicants subject to a border 

                                                           
79 The Netherlands Parliamentary documents EK 2014/15, 34 088, nr. C, pp. 6-10. The legality of this practice is confirmed 
by the Dutch Administrative Jurisdiction Division (AJD). See for example AJD, 3 June 2016, ECLI:NL:RVS:2016:1451. 
80 Ibid. 
81 In Dutch ‘Immigratie en Naturalisatiedienst’. 
82 AJD, 3 June 2016, ECLI:NL:RVS:2016:1451, para. 8.1. 
83 Art. 6(3) Aliens Act 2000. 
84 The Netherlands Parliamentary documents EK 2014/15, 34 088, nr. C, pp. 9-10.  
85 The Netherlands Parliamentary documents TK 2014/15, 34 088, nr. 3, pp. 28-29. The legality of this practice is confirmed 
by the AJD. See for example AJD, 3 June 2016, ECLI:NL:RVS:2016:1451. 
86 See section 2.2.2 of this thesis.  
87 The Netherlands Parliamentary documents EK 2014/15, 34 088, nr. C, pp. 9-10. 
88 These exemption grounds are laid down in resp. Art. 3.109b (7) Aliens Decree 2000 and para. A1/7.3 Aliens Circular 2000. 
89 This exemption ground is laid down in Art. 5.1a(3) and (6) Aliens Decree 2000.  
90 Artt. 3.109 and 3.112-3.115 Aliens Decree 2000 and para. C1/2.5 Aliens Circular 2000.  
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procedure.91 Instead, the Royal Military Constabulary (KMar)92 is responsible for the registration of 

applications for international protection made at the border or in a transit zone and conducts an 

intake interview.93 Similar to regular procedures, border procedures start with a ‘rest and 

preparation period’ of six days. The purpose of this period is to give applicants time to rest from their 

journey and to prepare before the start of the examination procedure.94 During this period, 

applicants are prepared for the procedure by VWN and their lawyer, and are subject to a medical 

examination.95 A difference with regular procedures, is that applicants subject to a border procedure 

may request the IND to shorten the rest and preparation period.96 This possibility is provided in order 

to guarantee that applicants are detained as short as possible97 and the IND shall make reasonable 

efforts to accommodate such a request.98 

After the rest and preparation period, the examination procedure starts. Similar to regular 

procedures, the examination procedure in border procedures usually takes eight days.99 During the 

eight-day examination procedure, the personal interviews with the IND take place.100 A difference 

with regular procedures, is that the IND takes an ‘intermediate decision’ regarding the question 

whether the application can be decided upon in a border procedure.101 The IND may only decide on 

an application in the context of a border procedure, if the application can be rejected on the grounds 

for inadmissibility or manifestly unfoundedness. Conversely, this means that an application may not 

be accepted or rejected as ‘simply’ unfounded within the framework of a border procedure.102 As 

soon as it is clear that the application cannot be rejected as inadmissible of manifestly unfounded, 

the IND shall lift the border procedure and the accompanying detention measure, and the 

application will be further examined in a regular or extended procedure in an open reception 

centre.103 According to the State Secretary of Justice and Security, this will usually be the case after 

the second interview.104  

In the context of border procedures, the eight-day examination procedure may be extended up to a 

maximum of four weeks from the moment the application was made.105 This extension is, however, 

only permitted in case the IND suspects that the application will be rejected as inadmissible or 

                                                           
91 WI 2018/3, p. 6. The aim of the registration interview (aanmeldgehoor) is to establish whether the Netherlands is 
responsible for the examination of the application on the basis of the Dublin III Regulation. The focus of this interview lies 
on the identity and the travel route of an applicant and does not address motives for international protection. ACVZ, De 
geloofwaardigheid gewogen. Een advies over het onderzoeken, integraal beoordelen en toetsen van verklaringen in de 
asielprocedure, 2016, p. 37.  
92 In Dutch ‘Koninklijke Marechaussee’. 
93 See further section 5.2 of this thesis.  
94 Art. 3.109 Aliens Decree 2000 and para. C1/2.2 Aliens Circular 2000.  
95 Para. C1/2.2 Aliens Circular 2000. See further sections 5.4 and 5.5 of this thesis. 
96 Art. 3.109b(2) Aliens Decree 2000.   
97 The Netherlands Parliamentary documents EK 2014/15, 34 088, nr. E, p. 30. 
98 Para. C1/2.5 Aliens Circular 2000. 
99 WI 2018/3, p. 7.  
100 The IND conducts two personal interviews. The first interview (eerste gehoor) is an elaboration on the registration 
interview and concerns the identity, nationality and travel routes of an applicant. The second interview (nader gehoor) 
concerns the motives for international protection of an applicant. ACVZ, De geloofwaardigheid gewogen. Een advies over 
het onderzoeken, integraal beoordelen en toetsen van verklaringen in de asielprocedure, 2016, p. 41. 
101 The Netherlands Parliamentary documents TK 2014/15, 34 088, nr. 3, p. 30. 
102 WI 2018/3, p. 9. 
103 Art. 3.109b (1) and (3) Aliens Decree 2000. 
104 Para. C1/2.5 Aliens Circular 2000. See also: The Netherlands Parliamentary documents TK 2014/15, 34 088, nr. 3, p. 30; 
The Netherlands Parliamentary documents TK 2014/15, 34 088, nr. 6, p. 44. 
105 Art. 3(7) Aliens Act 2000.  
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manifestly unfounded.106 In case the IND does not manage to decide on an application within four 

weeks, the applicant will be granted entry into the Netherlands, where his or her application is 

further examined in an extended procedure in an open reception centre.107  

In case an application is rejected as inadmissible or manifestly unfounded, the border procedure 

ends and the applicant will no longer have legal residence on the Dutch territory.108 In these cases, 

the IND will issue a return decision and imposes an extended detention measure.109 The extended 

detention measure is based on the Return Directive and may not exceed 18 months.110 The possibility 

of appeal in border procedures is twofold: 1) an appeal against the rejection of the application for 

international protection111, and 2) an appeal against the imposition or continuation of the border 

detention measure.112 These two appeal procedures are separate and are usually examined by 

different courts.113  

 

2.4  Conclusion  

 

In this chapter, the rules regarding border procedures under EU and Dutch law have been discussed. 

It has been shown that the main distinctive feature of border procedures, is the fact that they are 

usually accompanied with a detention measure. The other characteristics of border procedures, such 

as the limited number of grounds and the strict time limit, are all closely linked to the fact that 

border procedures imply a deprivation of liberty. Accordingly, the rules regarding detention of 

applicants for international protection under the RCD 2013 apply to detention in the context of 

border procedures and shall, amongst others, be in accordance with the principle of necessity and 

proportionality. There is, however, one characteristic of border procedures that has not been 

discussed yet. Under the APD 2013, the use of border procedures is restricted when it concerns 

applicants in need of special procedural guarantees. The concept of applicants with special 

procedural needs under EU law and the meaning thereof in the context of border procedures will be 

discussed in the next chapter.    

 

  

                                                           
106 Para. C1/2.5 Aliens Circular 2000. 
107 Art. 3(7) Aliens Act 2000. 
108 Art. 3(6) Aliens Act 2000.  
109 WI 2018/3, p. 13.  
110 Art. 6(6) Aliens Act 2000. 
111 Art. 8:1 General Administrative Law Act (Algemene Wet Bestuursrecht). 
112 Artt. 93 and 94 Aliens Act 2000.  
113 Para. A1/7.3 Aliens Circular 2000. See also WI 2018/3, p. 15.  
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CHAPTER III – SPECIAL PROCEDURAL NEEDS: EU legal framework   

 

3.1  Introduction  

 

The APD 2013 introduced Article 24 regarding applicants in need of special guarantees. An applicant 

in need of special procedural guarantees is defined as an applicant whose ability to benefit from the 

rights and comply with the obligations provided for in the APD 2013, is limited due to individual 

circumstances.114 In order to ensure that applicants with special procedural needs have effective 

access to procedures for international protection and are able to present the elements needed to 

substantiate their application, Member States shall provide them with adequate support.115 

Moreover, applicants with special procedural needs shall, under circumstances, be exempted from 

border procedures.116 In order to get a better understanding of the concept of special procedural 

needs, this chapter examines which obligations arise under Article 24 of the APD 2013. Firstly, the 

general legal framework will be discussed, which applies to all applicants for international protection 

irrespective of the type of procedure for international that is applied to them (par. 3.2). This section 

addresses the rules regarding the identification assessment (par. 3.2.1), the responsible authorities 

(3.2.2), the indicators and identification tools (par. 3.2.3) and the meaning of adequate support (par. 

3.2.4). Thereafter, the meaning of special procedural guarantees in the context of border procedures 

will be discussed (par. 3.3). In this section, it is examined what the reason is to exempt applicants 

with special procedural needs from border procedures. This chapter ends with a conclusion (par. 

3.4).  

 

3.2  General legal framework117 

 
3.2.1  Identification assessment  

 

According to Article 24 of the APD 2013, Member States shall assess whether an applicant for 

international protection is in need of special procedural guarantees.118 This provision further states 

that the assessment does not need to take the form of an administrative procedure and may be 

integrated into the existing national procedures and/or the assessment of special reception needs 

under the RCD 2013.119 The APD 2013 thus requires that ‘an assessment’ takes place, but provides 

Member States for a wide discretion as regards the modalities to identify applicants in need of 

special procedural guarantees.120 According to the European Commission, the reason not to make 

the rules regarding the identification of special procedural needs more prescriptive, was to give 

Member States latitude and flexibility to ‘take into account in the appropriate way the variety of 

potential specific situations of applicants’.121 The European Commission did, however, stipulate that 

                                                           
114 Art. 2(d) APD 2013. 
115 Art. 24(3) and recital (29) APD 2013. 
116 Ibid. 
117 The structure of this section is based on Flegar, V. & Veys, De Europese verplichting voor procedurele waarborgen in de 
asielprocedure en de Nederlandse implementatie vanuit kwetsbaarheidsperspectief, Journaal Vreemdelingenrecht, 11(2), 
2017. 
118 Art. 24(1) APD 2013. 
119 Art. 24(2) APD 2013.  
120 COM(2011) 319 final, Annex, p. 9. 
121 COM(2011) 319 final, p. 6. 
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the rules provide for a high level of guarantees for applicants in need of special procedural 

guarantees.122 In this regard, the European Commission stated that Article 24 contains an 

unequivocal obligation for Member States to create an ‘effective identification mechanism’ in order 

to identify applicants in need of special procedural guarantees.123 As such, the way in which the 

assessment is designed is not entirely without obligation, but needs to provide for an effective 

method to identify applicants with special procedural needs.124  

Article 24 of the APD 2013 does, however, contain some requirements regarding the identification 

assessment. It is stipulated that Member States shall assess whether an applicant has special 

procedural needs ‘within a reasonable period of time’ after an application for international 

protection is made.125 Accordingly, the obligation to assess whether an applicant has special 

procedural needs is triggered automatically from the moment an applicant expresses his or her wish 

to apply for international protection.126 Without further defining ‘a reasonable period of time’, recital 

29 of the APD 2013 clarifies that Member States should endeavour to identify applicants in need of 

special procedural guarantees before a first instance decision is taken. The APD 2013 thus strongly 

encourages Member States to identify special procedural needs in a timely manner, where possible 

before a decision at first instance is taken. Article 24 of the APD 2013 further requires Member States 

to ensure that the need for special procedural guarantees is also addressed where such a need 

becomes apparent at a later stage of the procedure, without necessarily restarting the procedure.127 

In this regard, the European Commission clarified that ‘this may particularly be the case for certain 

traumatic disorders that may only be revealed over a period of time’.128 As such, the identification 

assessment shall be designed in a way that special procedural needs can be effectively identified and 

addressed at different stages of the procedure.129  

Whereas the APD 2013 leaves Member States considerable flexibility with regard to the identification 

of special procedural needs, the proposal of the European Commission for an Asylum Procedures 

Regulation of 2016 (APR 2016) provides for more detailed rules regarding the identification 

assessment.130 The proposal stipulates that Member States shall identify special procedural needs ‘as 

early as possible’ from the moment an application is made, and at the latest ‘before a decision is 

taken’.131 Moreover, the proposal clarifies that the assessment shall not be limited to one moment in 

the procedure, by stating that Member States shall ‘systematically assess’ whether an individual 

applicant is in need of special procedural guarantees.132 

                                                           
122 Ibid. 
123 COM(2013) 411 final, pp. 4-5. 
124 Flegar, V. & Veys, De Europese verplichting voor procedurele waarborgen in de asielprocedure en de Nederlandse 
implementatie vanuit kwetsbaarheidsperspectief, Journaal Vreemdelingenrecht, 11(2), 2017, p. 34. 
125 Art. 24(1) APD 2013. 
126 Applications for international protection are deemed to be ‘made’ as soon as applicants informally indicate their wish to 
apply for international protection. This act shall be distinguished from ‘lodging’ the application, which is the act that 
formalizes the application for international protection (see Art. 6(1) of the APD 2013). See also COM(2016) 467 final, 
recitals (22) to (24). 
127 Art. 24(4) APD 2013. 
128 COM(2011) 319 final, Annex, p. 9.  
129 COM(2011) 319 final, Annex, p. 9. See also: COM(2016) 467 final, p. 15; AIDA, The concept of vulnerability in European 
asylum procedures, 2017, p. 21; Jakuleviciene, L., Vulnerable persons as a new sub-group of asylum seekers?, Brill, 2016, p. 
365. 
130 COM(2016) 467 final, p. 4.  
131 Ibid, Art. 20(1) and recital (15).  
132 Ibid, Art. 19(1) and recital (15). 
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3.2.2  Responsible authorities  

 

Even though the APD 2013 does not specifically address the responsible authorities for the 

identification of and response to special procedural needs, the training and education requirements 

under the APD 2013 indicate that several authorities are involved in the assessment. These include at 

least the first-contact authorities and the determining authority.133 

First-contact authorities  

According to the APD 2013, officers who first come into contact with persons seeking international 

protection and who are likely to receive applications for international protection, in particular 

officers carrying out the surveillance of land and maritime borders or conducting border checks, 

should receive relevant information and necessary training on how to recognise and deal with 

applications for international protection.134 In this regard, the APD 2013 states that Member States 

should take due account of relevant training guidelines developed by the European Asylum Support 

Office (EASO).135 For first-contact authorities, the EASO ‘Practical Guide on Access to the Asylum 

Procedure’ is of particular relevance.136 This guide was primarily developed for first-contact officers 

at the borders or in detention facilities, such as border guards, police, immigration authorities and 

personnel of detention facilities.137 According to this guideline, measures taken at the border 

crossing points and in detention facilities mark one of the primary moments where special needs of 

vulnerable persons may be detected. In this regard, the guideline stipulates that first-contact officers 

have the responsibility to identify (first signs of) special procedural needs, and to refer applicants 

with special procedural needs to the national asylum authorities as soon as possible for further 

assessment and/or support.138  

Whereas the APD 2013 only indirectly refers to the first-contact officials as one of the authorities 

responsible for the identification of special procedural needs, the proposal for an APR 2016 clearly 

states that the process of identifying applicants with special procedural needs shall be initiated by 

the authorities responsible for receiving and registering applications as soon as an application is 

made, in order to ensure that those needs are identified as early as possible.139 The personnel of the 

authorities responsible for receiving and registering applications shall, when registering the 

application, indicate whether or not an applicant presents first indications of special procedural 

needs, which may be inferred from physical signs or from the applicant's statements or behaviour.140 

Moreover, the proposal requires that the personnel of these authorities are adequately trained to 

detect signs of special procedural needs and receive appropriate instructions for that purpose.141  

Determining authority  

                                                           
133 Resp. Artt. 4(3) and 6(1) APD 2013.  
134 Art. 6(1) and recital (26) APD 2013. 
135 Recital (26) APD 2013. 
136 EASO, Practical Guide: Access to the Asylum Procedure, 2016. 
137 Ibid, p. 5. 
138 Ibid, pp. 3 and 7. 
139 COM(2016) 467 final, Art. 20(1). 
140 Ibid, Art. 20(2). 
141 Ibid, Art. 20(2) and recital (16). 
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The determining authority is responsible for the examination of applications for international 

protection and taking decisions at first instance.142 The APD 2013 requires that Member States 

ensure that the officers of the determining authority are properly trained, which shall include 

elements listed in Article 6(4)(a) to (e) of the EASO Regulation143.144 One of these elements concerns 

the handling of applications from vulnerable persons with specific needs.145 The determining 

authority is usually responsible for conducting the personal interviews as well.146 The APD 2013 

requires that Member States take appropriate steps to ensure that the personal interviews are 

conducted under conditions which allow applicants to present the grounds for their applications in a 

comprehensive manner.147 To that end, Member States shall ensure that the persons conducting the 

interviews are competent to take account of the personal and general circumstances surrounding the 

application, including the vulnerability of an applicant.148 Furthermore, the APD 2013 requires that 

the persons interviewing applicants are properly trained and have acquired general knowledge of 

problems which could adversely affect the applicants’ ability to be interviewed, such as indications 

that an applicant may have been tortured in the past.149 In this regard, Member States shall also take 

the relevant training and guidelines developed by the EASO into account.150 For the interviewing 

authority, the EASO training module ‘Interviewing Vulnerable Persons’ is of particular relevance.151 

This training module is only accessible for participants. However, according to the description, this 

training aims to equip case officers with the necessary knowledge, skills and attitudes needed to 

identify and address the special procedural needs of applicants. A special focus is placed on 

knowledge of the individual circumstances of an applicant with special procedural needs, such as 

medical and physical impairments or past traumatic experiences, which might have an influence on 

the amount and quality of information the applicant is able to provide during the personal 

interview.152 

Whereas the APD 2013 only indirectly refers to the responsibility of the determining authority, the 

proposal for an APR 2016 specifically states that determining authority is responsible for the 

identification of and response to special procedural needs from the moment the application is lodged 

and throughout the duration of the procedure for international protection.153 Moreover, the 

proposal explicitly requires that the personnel of the determining authority is adequately trained to 

detect (first signs of) special procedural needs and that it shall receive instructions for that 

purpose.154 
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3.2.3   Indicators and identification tools 

 

Indicators 

As mentioned before, an applicant in need of special procedural guarantees is an applicant whose 

ability to benefit from the rights and comply with the obligations provided for in the APD 2013 is 

limited due to individual circumstances.155 The APD 2013 does not include an exhaustive list of 

applicants who are presumed to be in need of special procedural guarantees.156 However, recital 29 

of the APD 2013 clarifies that ‘certain applicants may be in need of special procedural guarantees 

due, inter alia, to their age, gender, sexual orientation, gender identity, disability, serious illness, 

mental disorders, or as a result of torture, rape or other serious forms of psychological, physical or 

sexual violence’. This list in not exhaustive (‘inter alia’), which means that there may be other reasons 

for an applicant to be in need of special procedural guarantees.157 Moreover, it should be noted that 

the list is indicative (‘may’). As such, the fact that an applicant falls into one or more of the listed 

categories, does not necessarily mean that he or she needs special procedural guarantees.158 In this 

regard, the European Commission stipulated that Member States shall take the specific situation of 

each applicant into consideration when assessing the need of special procedural guarantees.159 

Identification tools 

As mentioned before, the APD 2013 provides Member States with a lot of discretion as regards the 

modalities to identify applicants in need of special procedural guarantees.160 The APD 2013 itself 

does not provide for nor requires the use of examination tools in order to identify the need of special 

procedural guarantees. Without specifically referring to special procedural needs, the APD 2013 

does, however, require that the determining authority consults a medical professional when there 

are doubts about the ability of an applicant to be interviewed.161 Furthermore, the APD 2013 refers 

to some external non-binding examination tools which might be relevant for the identification of 

special procedural needs, such as the Istanbul Protocol on identification and documentation of 

symptoms of torture162 and relevant guidelines developed by the EASO163 (e.g. the EASO ‘Tool for 

Identification of Persons with Special Needs’164).165  

Member States are thus faced with the challenge to find the appropriate modalities to effectively 

identify special procedural needs, which can be caused by a variety of individual circumstances. 

Whereas some indicators such as age, gender or physical disabilities are usually visible and might be 
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157 Flegar, V. & Veys, De Europese verplichting voor procedurele waarborgen in de asielprocedure en de Nederlandse 
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detected without any further examination, other indicators such as mental disorders, sexual 

orientation or past experiences of torture or other serious forms of violence, might require a more 

thorough examination.166 In this regard, it should be noted that the APD 2013 suggests that the fact 

that there are indications that an applicant may have experienced torture or other serious forms of 

violence, is enough reason to assume that this might affect the ability of an applicant to effectively 

participate in the procedure.167 The European Commission did, however, stipulate that the 

mechanisms in order to identify special needs shall be proactive and shall not only be initiated after 

the applicant displays signs that could indicate the existence of special needs. In this regard, the 

European Commission stated that an inactive approach might have the result that special needs may 

go undetected and eventually become aggravated.168 Accordingly, Member States shall never solely 

rely the applicants’ self-identification of special procedural needs.169  

 

3.2.4  Adequate support  

 

Once applicants are identified as in need of special procedural guarantees, Member States shall 

ensure that they are provided with adequate support ‘in order to create the conditions necessary for 

their effective access to procedures and for presenting the elements needed to substantiate their 

application for international protection’.170 Without further defining ‘adequate support’, it follows 

from recital 29 of the APD 2013 that this shall at least include sufficient time. Even though ‘sufficient 

time’ is not further defined either, it is clear that time is considered a crucial procedural guarantee in 

order to enable applicants with special procedural needs to effectively participate in the 

procedure.171 Moreover, Article 24 of the APD 2013 requires that applicants with special procedural 

needs are provided with adequate support throughout the duration of the procedure for 

international protection.172 As such, the obligation to provide adequate support is not limited to one 

moment in the procedure.  

Even though the APD 2013 does not further define ‘adequate support’ other than that this shall 

include sufficient time173, it provides for some provisions which may be regarded as a form of special 

procedural support. According to Article 14 of the APD 2013, for example, the personnel of the 

determining authority may decide to omit the personal interview if they have the opinion that an 

applicant is unable or unfit to be interviewed owing to enduring circumstances beyond his or her 

control.174 In these cases, the determining authority shall make reasonable efforts to allow the 

applicant to submit further information, and the absence of the personal interview may not 
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adversely affect the decision on the application.175 Moreover, the determining authority may allow 

family members of an applicant to be present at the personal interview if this is considered necessary 

for an appropriate examination of the application.176 Furthermore, the personal interviews shall be 

gender-sensitive with the possibility for applicants to obtain same-sex interpreters and interviewers, 

if this is considered necessary to present the grounds of their application in a comprehensive 

manner.177 Finally, the examination of applications of applicants with special procedural needs may 

be prioritised.178 

 

3.3  Special procedural needs and border procedures  

 
3.3.1  Article 24(3) of the APD 2013 

 

As follows from the previous section, Member States have the obligation to assess whether 

applicants are in need of special procedural guarantees, and if so, to provide them with adequate 

support throughout the procedure. This obligation applies to all applicants for international 

protection, regardless of the type of procedure for international protection that is applied to them. 

The APD 2013 does, however, provide for an additional obligation when in concerns border 

procedures. According to Article 24(3), Member States shall not apply, or shall cease to apply border 

procedures to applicants with special procedural needs, if they cannot be provided with adequate 

support within the framework of such procedures.179 This particularly applies where Member States 

consider that the applicant is in need of special procedural guarantees as a result of torture, rape or 

other serious forms of psychological, physical or sexual violence.180  

On the one hand, this provision thus establishes a strong presumption against the use of border 

procedures to applicants with special procedural needs, in particular when it concerns victims of 

torture, rape or other serious forms of violence. On the other hand, however, this provision does not 

provide for a clear-cut exemption of applicants in need of special procedural guarantees, given that 

the prohibition to apply border procedures depends on the question whether adequate support can 

be provided within the framework of such procedures.181 Article 24(3) of the APD 2013 has received 

criticism from several NGO’s and legal experts for its lack of clarity.182 This criticism seems to be 

justified, considering the fact that neither the APD 2013 itself nor the underlying preparatory 

documents further elaborate on this clause. This leaves us with the question what the rationale 

behind this exemption clause is.  

As follows from Chapter II of this thesis, the main distinctive feature of border procedures is the fact 

that applicants are detained during the examination of their application. It may therefore be 
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assumed that the reason to exempt applicants in need of special procedural guarantees from border 

procedures, is closely linked to the fact that border procedures are usually accompanied with a 

detention measure. This link is reflected in the proposal for an APR 2016, which states the 

accompanying detention measure and the strict time limits in border procedure are indeed a reason 

to exempt applicants with special procedural needs from border procedures, if adequate support 

cannot be guaranteed.183 This assumption is, however, also justified by the widely acknowledged 

effects detention has on the ability of applicants for international protection to effectively participate 

in procedures for international protection, in particular those with special procedural needs. In the 

following sections, it will be argued that the reason to exempt applicants with special procedural 

needs from border procedures is twofold: 1) adequate support cannot be provided within border 

detention, and 2) border detention causes and aggravates special procedural needs. In this regard, a 

special focus is placed on victims of torture, rape or other serious forms of violence.  

 

3.3.2  Adequate support in border detention 

 

According to several NGO’s, the detention of applicants for international protection is inherently 

undesirable and should be avoided as much as possible. In this regard, it is stated that detention 

centres are generally regarded as inappropriate places for applicants for international protection to 

prepare themselves for the procedure and to substantiate their claim in an adequate manner.184 This 

is partly attributed to the fact that in detention, applicants are faced with several practical and 

administrative obstacles, such as access to legal assistance and representation, information on the 

procedure and possibilities to substantiate their claim with evidence. Accordingly, these practical 

obstacles might eventually have a negative effect on the quality of the examination procedure and 

the decision making at first instance.185  

The exemption of persons with special procedural needs from border procedures under Article 24(3) 

of the APD 2013 is welcomed by NGO’s and legal experts. However, the fact this provision does not 

contain a clear-cut prohibition is regretted by many.186 In this context ECRE, amongst others, stated 

that all persons who have been identified as in need of special procedural guarantees shall generally 

be exempted from border procedures, because the detention measure and the strict time limits to 
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substantiate their applications render the provision of adequate support to such applicants ‘quasi 

impossible’.187  

Even though Article 24(3) of the APD 2013 does not contain a clear-cut exemption of applicants with 

special procedural needs from border procedures, this provision does indeed presume that adequate 

support cannot always be provided within the framework of such procedures.188 As mentioned 

before, applicants with special procedural needs shall at least be provided with sufficient time to 

prepare for the procedure and to present the elements needed to substantiate their application for 

international protection.189 In this regard, it should be recalled that border procedures are subject to 

a strict four-week time limit because applicants are usually detained during the procedure.190 

Accordingly, it might indeed be seriously questioned whether the minimum required additional 

procedural support, i.e. sufficient time, can be provided within the framework of border 

procedures.191 This might be particularly problematic in cases concerning victims of torture, rape of 

other serious forms of violence. It has been widely documented that this group is often reluctant to 

reveal their experiences immediately and generally needs more time to substantiate their claim with 

sufficient evidence and documentation.192 Accordingly, the lack of sufficient time might result in 

difficulties for the determining authority to establish all the facts of the case in a timely and 

comprehensive manner, which again has a negative influence on the quality of the decision making is 

procedures for international protection.193  

 

3.3.3  Effects of border detention on applicants with special procedural needs 

 

The negative effects of detention on the quality of the procedure is not only attributed to the 

inherent practical obstacles applicants for international protection are faced with. Over the years, it 

has been widely documented that detention has serious detrimental effects on the physical and 

mental health of applicants for international protection, in both the short and long term.194 One of 
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the prominent reports on the effects of detention on applicants for international protection is 

“Becoming Vulnerable in Detention’’ published by JRS-Europe in 2010.195 According to this study, 

detention itself, irrespective of the conditions in detention or past experiences of an individual, has a 

negative influence on the well-being of applicants for international protection. Based on a great 

amount of interviews, this study concludes that ‘the vast majority of detainees describe a scenario in 

which the environment of detention weakens their personal condition. The prison-like environments 

existing in many detention centres, the isolation from the ‘outside world’, the unreliable flow of 

information and the disruption of a life plan lead to mental health impacts such as depression, self-

uncertainty and psychological stress, as well as physical health impacts such as decreased appetite 

and varying degrees of insomnia.’196 Moreover, the detention measure creates a feeling of injustice 

and applicants often feel like they are being treated like criminals.197  

While the impact of detention differs per person, depending on their individual characteristics and 

past experiences, detention eventually negatively effects the mental and physical health of all 

applicants for international protection.198 Detention cannot only cause special procedural needs in 

otherwise healthy persons, it can also aggravate the situation of those with pre-existing special 

procedural needs.199 This is particularly the case when it concerns victims of torture, rape or other 

serious forms of violence. It is widely documented that victims of torture or other serious forms of 

violence often suffer from severe post-traumatic stress disorder (PTSD) and depression, and exhibit 

symptoms such as memory loss, involuntary disassociation, avoidance, intense emotions of distrust, 

isolation and fear.200 Several studies reveal that these mental problems can seriously undermine the 

ability of traumatised persons to present their claim in a clear, coherent and consistent manner.201 

The identification of trauma related problems is, however, often complicated by the fact that 

applicants are often reluctant to talk about traumatic experiences and to reveal their (medical) 

problems.202 The risk of not identifying trauma in a timely manner, is that the effects this might have 

on the ability of applicants to present their claim are not taken into account when assessing the 
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credibility of the application for international protection. Accordingly, this negatively affects the 

quality of the first instance decision making and might lead to unjust rejections.203 Trauma can thus 

already severely inhibit the ability of an applicant to participate in the procedure under ‘normal’ 

circumstances. The fact that detention might lead to re-traumatisation and can severely aggravate 

the already existing physical and mental health conditions, makes it even more problematic for this 

particular group to effectively participate in the procedure and for the authorities to establish all the 

facts of the case in a timely and comprehensive manner.204 

Even though the negative effects of the detention measure correlate with the length of the 

detention205, it is important to stress that applicants become ‘vulnerable’ from the first moment they 

are detained, as their personal condition is directly affected due to their weakened and 

disadvantaged position.206 In this regard, it should, however, be noted that applicants for 

international protection are often reluctant to disclose their difficulties with the detention measure 

during the procedure at first instance because they are eager to comply with the requests of the 

immigration officers. The problems might therefore go undetected during the first examination 

procedure and often only become apparent after applicants received a negative decision on their 

application or on their request to release them.207  

 

3.4  Conclusion  

 

In this chapter, the obligations arising under Article 24 of the APD 2013 regarding applicants in need 

of special procedural guarantees have been discussed. On the basis of this provision, Member States 

are obliged to assess whether an applicant is in need of special procedural guarantees, and if so, to 

provide them with adequate support, which shall at least include sufficient time. The risk of not 

identifying and responding to special procedural needs, is that applicants are not able to effectively 

participate in the procedure, which might eventually negatively affect the quality of the decision 

making in procedures for international protection. While the APD 2013 provides Member States with 

a considerable amount of discretion and flexibility when it comes to the identification of and 

response to special procedural needs, it is stipulated that Member States shall ensure that the 

assessment is effective in order to identify special procedural needs within a reasonable period of 

time after an application is made, where possible before a decision at first instance is taken. In this 
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regard, the APD 2013 refers to the first-contact authorities as responsible for initiating the 

assessment, and the determining authority for the continuation.  

According to Article 24(3) of the APD 2013, applicants with special procedural needs shall be 

exempted from border procedures, if adequate support cannot be provided within the framework of 

such procedures. While the APD 2013 does not specifically elaborate on the rationale behind this 

exemption clause, it has been argued that the main reason for this exemption ground lies in the fact 

that border procedures are accompanied with a detention measure. The detention measure in 

border procedures might not only prevent applicants with special procedural needs from receiving 

the necessary procedural support, it can also cause and aggravate special procedural needs. Member 

States are thus faced with the challenge to identify special procedural needs in a timely manner, and 

to determine whether the provision of additional procedural support can be guaranteed within the 

framework of a border procedure. In the next chapter, the implementation of the rules regarding 

special procedural needs under Article 24 of the APD 2013 into the Dutch legal and policy framework 

will be discussed.  
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CHAPTER IV – SPECIAL PROCEDURAL NEEDS: Dutch legal framework   

 

4.1  Introduction  

 

The obligations regarding special procedural needs are implemented in Article 3.108b of the Dutch 

Aliens Decree 2000. In conformity with Article 24 of the APD 2013, this provision states that ‘prior to 

or during the examination of an application for international protection, it shall be assessed whether 

an applicant is in need of special procedural guarantees’. This provision further provides that 

applicants in need of special procedural guarantees shall be provided with adequate support during 

the examination procedure.208 The obligations regarding the identification of and response to special 

procedural needs are further elaborated in policy documents of the IND, in particular the 

Workinstruction 2015/8 regarding special procedural guarantees (WI 2015/8). This chapter discusses 

the current Dutch policy regarding the identification of and response to special procedural needs. 

Firstly, the general policy framework will be discussed, which applies to all applicants for 

international protection irrespective of the type of procedure for international that is applied to 

them (par. 4.2). This section discusses the rules regarding the responsible authority (par. 4.2.1), the 

identification assessment (par. 4.2.2), the indicators and identification tools (par. 4.2.2) and the 

meaning of adequate support (par. 4.2.3). Thereafter, the meaning of special procedural guarantees 

in the context of the Dutch border procedure will be discussed (par. 4.3). In this section, special 

attention is paid to the relation between the concept of special procedural needs and the concepts of 

‘disproportionate burdensomeness of border detention’ and ‘detention (in)capability’. This chapter 

ends with a conclusion (par. 4.4).  

 

4.2  General policy framework209  

 
4.2.1 Responsible authority  

 

In the Netherlands, the determining authority in procedures for international protection, the IND, is 

the responsible authority for the identification of and response to special procedural needs.210 The 

determining officers of the IND are all trained to interview applicants and to assess applications for 

international protection. To this end, the determining officers are required to participate in several 

training modules of the EASO, including the ‘Interviewing Vulnerable Persons Module’.211 As 

mentioned before, the aim of this module is to provide the interviewing officers with techniques to 

recognize signs of special procedural needs and tools to adequately react to these signs during the 

interviews.212 EU-wide, the Netherlands are at the forefront in participating in the EASO training 

modules, in particular the training module ‘Interviewing Vulnerable Persons’.213  

                                                           
208 Art. 3.108b(2) Aliens Decree 2000. 
209 The structure of this section is based on Flegar, V. & Veys, De Europese verplichting voor procedurele waarborgen in de 
asielprocedure en de Nederlandse implementatie vanuit kwetsbaarheidsperspectief, Journaal Vreemdelingenrecht, 11(2), 
2017. 
210 WI 2015/8, p. 1.  
211 The Netherlands Parliamentary documents TK 2016/17, 19 637, nr. 2269, p. 7.  
212 See section 3.2.2 of this thesis. 
213 EASO, Annual Training Report 2017, p. 53. 
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4.2.2  Identification assessment  

  

In the Netherlands, the identification assessment of special procedural needs does not take the form 

of a separate administrative procedure. Accordingly, decisions of the IND regarding the identification 

of and response to special procedural needs are not formal decisions against which a separate appeal 

procedure is open.214 Applicants may, however, bring forward their complaints regarding the 

identification of and response to special procedural needs in their reaction to the intended decision 

of the IND215 or during the appeal against the final decision of the IND on their application for 

international protection.216 According to the State Secretary of Justice and Security, the reason not to 

choose for a more formal approach is because the assessment of special procedural needs is not 

limited to one moment in the procedure, but shall be a continuous consideration.217 In this regard, 

WI 2015/8 stipulates that special procedural needs may become apparent at various moments during 

the procedure.218 The responsible IND officers shall therefore be alert to the occurrence of special 

procedural needs from the moment the application for international protection is made, and 

throughout the procedure for international protection.219  

In case applicants are identified as applicants with special procedural needs, the IND officers shall 

record their needs and the provided adequate support in the internal information notes of the IND 

(‘growingminute’).220 It is stipulated that (indications of) special procedural needs shall be registered 

in the growingminute throughout the entire procedure, starting at the registration process.221 

Moreover, the way in which adequate support is provided shall be apparent from the individual file 

of an applicant, in particular from the reports of the personal interviews.222 In a next step of the 

procedure, the responsible IND officers shall not only take account of the relevant information in the 

growingminute, but shall examine the entire file of an applicant in order to establish whether an 

applicant is in need of special procedural guarantees. This may, for example, include documents 

submitted by a lawyer or VWN.223  

The growingminute may only be used for internal purposes and cannot be shared with other 

authorities involved in the procedure due to strict privacy rules.224 However, WI 2015/8 stipulates 

that the responsible IND officers shall forward signals regarding special procedural needs with other 

authorities involved in the procedure as soon as possible, taking into account the limitations of the 

privacy rules applicable to the exchange of personal data.225 In this regard, WI 2015/8 states that 

information regarding special procedural needs may only be shared with other authorities involved in 

                                                           
214 WI 2015/8, p. 4. 
215 Before taking a final decision on an application for international protection, the IND issues an intended decision 
(voornemen). On behalf of the applicant, the lawyer may bring forward his or her view on the intended decision of the IND 
(zienswijze). AIDA, Country report: Netherlands, 2016, p. 19. 
216 Ibid, p. 6.  
217 The Netherlands Parliamentary documents, Handelingen EK 2014/15, nr. 38, item 8, p. 17. See also WI 2015/8, p. 4. 
218 WI 2015/8, p. 4. 
219 Ibid. 
220 Ibid, p. 5. In Dutch ‘groeiminuut’. 
221 Ibid, p. 7. 
222 Ibid, p. 5.  
223 Ibid. 
224 WI 2015/8, p. 7. 
225 Ibid. 



33 
 

the procedure, if this is considered strictly necessary for the performance of the duties of these 

authorities.226  

 

4.2.3  Indicators and identification tools  

 

Indicators  

WI 2015/8 refers to the list of indicators provided by recital 29 of the APD 2013. These indicators are 

further elaborated in the Appendix accompanying WI 2015/8.227 According to this list, indicators of 

special procedural needs might, for example, be: 

‘’- Physical: (heavily) pregnant, handicapped, deaf / hearing impaired, blind / visually 

impaired, severe medical disorders (including diabetes, kidney dialysis), medication use, 

physically depleted (e.g. as a result of travel), wheelchair use / difficulty walking; 

- Psychological: confused, tired, tensed, nervous, anxious, aggressive, taciturn, suicidal, 

traumatized, depressed, etc.; 

- Statements: victim of psychological, physical or sexual violence, torture, human trafficking, 

heavy journey, etc.; 

- Intellectually: illiterate, unskilled, low-skilled, intellectually limited, not self-reliant; 

- Other: age (high/low), single women, LGBTI’s, belonging to a vulnerable minority, loss of a 

relative.’’228 

WI 2015/8 clarifies that this list is indicative, which means the fact that an applicant falls within one 

or more of these categories does not necessarily mean that the applicant is in need of special 

procedural guarantees. It is, however, stipulated that in case one or more of the indicators apply to 

an applicant, extra alertness of the IND officers is required. In these cases, it shall be determined 

whether the applicant needs special procedural support.229  

Identification tools  

According to WI 2015/8, the registration process is an important stage in which special procedural 

needs can be identified, given that this is the first moment the IND officers come into contact with 

applicants for international protection.230 The IND officers shall therefore already be alert to the 

existence of special procedural needs during this stage of the procedure, in order to guarantee that 

such needs are identified in a timely manner. Special procedural needs might, for example, be 

identified during the registration interview with the IND or on the basis of signals from other 

authorities involved in the early stages of the procedure (e.g. the Aliens Police or security).231  

An important tool for the identification of special procedural needs is the medical examination, 

which is offered to applicants for international protection during the rest and preparation period.232 

                                                           
226 Ibid.  
227 Ibid, p. 8.  
228 Ibid.  
229 Ibid, p. 4.  
230 Ibid, pp. 4 and 7. 
231 Ibid, p. 4.  
232 Art. 3.109(6) Aliens Decree 2000 and para. C1/2.2 Aliens Circular 2000. 
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This medical examination is conducted by the Forensic Medical Service Utrecht (FMMU)233 on behalf 

of the IND.234 The aim of the medical examination is to assess whether there are medical problems 

which could adversely affect the ability of the applicant to be interviewed and to present his or her 

claim for international protection in a clear, consistent and coherent manner.235 On the basis of the 

medical examination, the FMMU provides the IND with a medical advice. The purpose of this advice 

is to inform the IND about possible limitations which may affect the ability of the applicant to present 

his or her claim in an adequate manner, and to advise the IND on the possible support that could be 

provided to minimize the effects of these limitations during the interviews.236 The IND is not bound 

to this advice and it is up to responsible IND officers to find an appropriate way to take the medical 

advice into account.237 

The identification of special procedural needs is, however, not limited to the registration process and 

the medical advice of the FMMU. In this regard, WI 2015/8 stipulates that the existence of special 

procedural needs might occur during all stages of the procedure.238 The responsible IND officers shall 

therefore be alert to the existence of special procedural needs throughout the entire procedure. 

According to WI 2015/8, the need of special procedural guarantees might, for example, also occur 

during the personal interviews with the IND. In this regard, WI 2015/8 clarifies that an applicant 

might for example become ill on the day of the personal interview. Furthermore, it states that some 

indications of special procedural needs, such as the fact that an applicant has been a victim of 

torture, might only become apparent during the personal interviews with the IND. In these cases, the 

IND officers shall determine whether additional procedural support is required.239  

Accordingly, the identification of special procedural needs is a continuous consideration, and the IND 

officers shall be alert to the existence of those needs at all stages of the procedure. Besides the own 

observations of the IND officers during the interviews and the medical advice of the FMMU, WI 

2015/8 refers to other sources of information that shall be taken into account in the identification of 

special procedural needs, such as signals from other authorities involved in the procedure (e.g. the 

security, VWN and lawyers).240  

 

4.2.4  Adequate support 

 

According to WI 2015/8, it is not possible to define ‘adequate support’, because it depends on the 

circumstances of each individual case which support is deemed sufficient.241 The IND officers shall 

therefore determine on a case-by-case basis which procedural support is needed, taking into account 

the specific circumstances of each case. WI 2015/8 does, however, provide for some examples of 

what adequate support might consist of. Most of the examples provided for by WI 2015/8 consist of 

special arrangements taken during the personal interviews, such as:   

                                                           
233 In Dutch ‘Forensisch Medische Maatschappij Utrecht’. 
234 WI 2015/8, p. 4.  
235 Ibid. 
236 WI 2010/13, p.1. See further section 5.5 of this thesis. 
237 Para. C1/2.2 Aliens Circular 2000. See also WI 2015/8, p.4; WI 2010/13, p. 3. 
238 WI 2015/8, pp. 4-5. 
239 Ibid. See further section 5.6 of this thesis. 
240 Ibid. See further section 5.4 of this thesis. 
241 WI 2015/8, p. 6. 
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- additional breaks during the personal interviews;  

- additional explanation during the personal interviews;  

- allowing an applicant with back aches to stand up and walk during the personal interviews; 

- guiding a visually impaired applicant from the waiting room to the interview room; 

- interviewing the applicant ‘at location’ (i.e. at another location than an IND office); 

- attendance of the lawyer or VWN at the interviews.242  

Another form of adequate support consists of the postponement of the personal interviews. In case 

the IND officers are of the opinion that an applicant cannot be interviewed due to medical problems, 

they may decide to postpone the interviews to a later moment in the procedure. It is, however, 

stipulated that this shall only be incidentally the case.243 Only in very extreme cases the applicant 

may be interviewed in writing. Finally, adequate support may consist of leniency from the IND 

officers regarding small inconsistencies and contradictions in the statements of an applicant during 

the personal interviews.244  

It is striking that the examples of adequate support provided for by WI 2015/8, are all related to the 

question when and under what circumstances an applicant can be interviewed. As mentioned 

before, the APD 2013 provides that adequate support shall at least include sufficient time.245 

However, adequate support in the form of extra time for applicants to prepare for the procedure or 

to substantiate their claim with evidence is not foreseen in WI 2015/8.  

 

4.3  The Dutch border procedure and special procedural needs  

 
4.3.1  Special procedural needs  

 

The general policy framework as discussed in the previous section applies to all applicants for 

international protection, irrespective of the type of procedure their application is examined in. 

However, as mentioned before, Article 24(3) of the APD 2013 provides for an additional clause 

regarding the exemption of applicants with special procedural needs from border procedures.246 

Remarkably, this exemption clause has not been implemented into the Dutch legal framework and is 

not addressed in WI 2015/8 either. The only document which further elaborates on the exemption of 

applicants with special procedural needs from border procedures, is the IND Workinstruction 2018/3 

regarding border procedures (WI 2018/3).  

In conformity with Article 24(3) of the APD 2013, WI 2018/3 states that applicants in need of special 

procedural guarantees are exempted from border procedures, if adequate support cannot be 

provided in the context of a border procedure or border detention.247 In these cases, the border 

procedure will not be applied and the applicant shall be referred to an open centre in order for his or 

her application to be examined in a regular or extended procedure for international protection.248 In 

this regard, the State Secretary of Justice and Security stated that the fact that it has been 
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established that an applicant is in need of special procedural guarantees as a result of torture, rape 

or other serious forms of violence, does not necessarily mean that the applicant shall be exempted 

from the border procedure. In these cases it shall, however, be critically assessed whether adequate 

support can be provided within the framework of a border procedure.249 WI 2018/3 further clarifies 

that the fact that an applicant belongs to a ‘vulnerable minority’ in his or her country of origin, does 

not automatically mean that the applicant is in need of special procedural guarantees.250  

WI 2018/3 does not further elaborate on the meaning of special procedural needs in the context of 

border procedures. Moreover, there was no jurisprudence available regarding special procedural 

needs in the context of border procedures.251 As such, it remains unclear when and under what 

circumstances applicants with special procedural needs are exempted from the Dutch border 

procedure. Moreover, it is striking that WI 2018/3 does not address the identification of special 

procedural needs during the registration phase in the context of border procedures. As mentioned 

before, WI 2015/8 considers the registration process to be an important phase of the procedure in 

which special procedural needs may be identified.252 However, in border procedures the IND is not 

involved in the registration process.253 As such, it remains unclear whether, and if so, how the 

identification of special procedural needs is guaranteed during this stage of border procedures. Even 

more remarkable, is the fact that neither WI 2015/8 nor WI 2018/3 address the relation between 

special procedural needs and the accompanying detention measure in border procedures. As follows 

from section 3.3 of this thesis, the main reason to exempt applicants with special procedural needs 

from border procedures under Article 24(3) of the APD 2013, is because applicants are detained 

during the examination procedure. Nevertheless, it remains unclear whether the effects of the 

detention measure are taken into account in the identification of and response to special procedural 

needs in the context of the Dutch border procedure. 

WI 2018/3 does, however, stipulate that the question whether an applicant shall be exempted from 

a border procedure due to special procedural needs, shall be distinguished from the question 

whether there are any individual circumstances which make the border detention measure 

disproportionately burdensome in a particular case. According to WI 2018/3, these are two separate 

issues subject to their own assessment.254 In this regard, it is reaffirmed that applicants may bring 

forward their complaints regarding special procedural needs during the appeal against the rejection 

of their application for international protection.255 Complaints regarding the disproportionately 

burdensomeness of the detention measure can be put forward during the appeal against the 

detention measure.256 According to WI 2018/3, the distinction between these concepts is justified by 

the fact that the need for special procedural guarantees may be of a temporary nature, and that the 

provision of extra procedural safeguards can prevent the border detention measure from becoming 

disproportionately burdensome.257 On the other hand, WI 2018/3 does state that the fact that an 

applicant is in need of special procedural guarantees, might have an influence on the question 

                                                           
249 Explanations with the revision of the Aliens Decree 2000 of 10 July 2015, Staatsblad 2015, nr. 294, p. 25. 
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whether the detention measure is disproportionately burdensome.258 However, since WI 2018/3 

does not further elaborate on this ‘influence’, it remains unclear what this exactly means in practice. 

To make things even more complicated, the State Secretary of Justice and Security stated that, in 

addition to the FMMU advice and the own observations of the IND officers during the personal 

interviews, the ‘detention (in)capability’ assessment is relevant for the identification of special 

procedural needs within the context of border procedures.259 In order to get a better understanding 

of the relation between these different concepts, the concepts of ‘disproportionate burdensomeness 

of border detention’ and ‘detention (in)capability’ are discussed in the following paragraphs.  

 

4.3.2  Disproportionate burdensomeness of border detention  

 

As mentioned before, the principle of necessity and proportionality under the RCD 2013 requires, 

amongst others, that applicants for international protection are not detained if there are special 

individual circumstances which make the detention measure disproportionately burdensome in their 

particular case.260 For border procedures, this principle is implemented in Article 5.1a(3) of the Dutch 

Aliens Decree 2000 and is further elaborated on in WI 2018/3. According to this provision, prior to 

the imposition of the border detention measure, it shall be assessed whether there are special 

individual circumstances which make the detention measure disproportionately burdensome. This 

obligation applies to the imposition of an extended border detention measure as well.261 According 

to WI 2018/3, the obligation to assess whether there are special individual circumstances is, 

however, not limited to the imposition of the (extended) border detention measure. In this regard, it 

is stipulated that it shall be monitored continuously whether there are special individual 

circumstances which make the detention measure disproportionately burdensome, given that such 

circumstances might occur at any moment during the border procedure.262 WI 2018/3 does, 

however, not further elaborate on the way in which this monitoring is designed.  

According to WI 2018/3, it is not possible to indicate in advance what type of special individual 

circumstances might lead to the conclusion that the border detention measure is disproportionally 

burdensome.263 The only applicants who are pre-exempted from border procedures are 

unaccompanied minors264 and families with minor children.265 There are no rules or guidelines 

regarding the disproportionate burdensomeness of border detention for adult applicants. The State 

Secretary of Justice and Security did, however, state that this shall at least include highly pregnant 

women.266 WI 2018/3 further clarifies that special individual circumstances might, for example, relate 

to the medical condition of an applicant, such as an acute hospitalization for a long period of time or 

severe psychological problems.267 It is nevertheless stipulated that the existence of physical or 

psychological problems does not automatically make the detention measure disproportionately 

burdensome. In this regard, the State Secretary of Justice and Security stated that in all cases, the 
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interests of border control and border security weigh heavy268, which suggests that the border 

detention measure will not often be regarded as disproportionately burdensome. This assumption is 

also reflected in the available jurisprudence regarding the disproportionate burdensomeness of 

border detention.269 In all available jurisprudence, the court concluded that the individual 

circumstances did not lead to the conclusion that the border detention measure was 

disproportionately burdensome and rejected the appeal of the applicant as unfounded.270  

The fact that the concept of disproportionate burdensomeness of border detention is interpreted 

restrictively, was also confirmed by the interviewed officials of the authorities responsible for this 

assessment.271 In the Netherlands, the ‘Asylum and Article 4’ department of the KMar located at 

Schiphol Airport, is responsible for the imposition of the initial border detention measure.272 Prior to 

the imposition of the initial border detention measure, the responsible KMar officers will ask 

applicants for international protection whether there are any special individual circumstances which 

make the detention measure disproportionately burdensome in their particular case.273 According to 

interviewed head officer of the ‘Asylum and Article 4’ department (hereafter: head officer of the 

KMar), there have been only very few cases in which the individual circumstances of an applicant 

resulted in the decision not impose the initial border detention measure. Examples were a heavily 

pregnant woman or a very old applicant.274 In these exceptional cases, the responsible KMar officers 

contact the IND, which then normally decides not to apply a border procedure and to refer the 

applicant to a regular procedure in an open centre.275 Because of a lack of rules and guidelines, the 

question whether the detention measure is disproportionately burdensome in a particular case is 

depended on the opinion of the responsible KMar and IND officers.276  

The IND is responsible for the imposition of the extended border detention measure, which is 

imposed in case an application for international protection is rejected in the context of a border 

procedure.277 At the end of the personal interviews, the responsible IND officers will ask applicants 

whether there are special individual circumstances which would make the imposition of an extended 

border detention measure disproportionately burdensome in their particular case.278 According to 

the interviewed senior officer of the IND department located at JC Schiphol (hereafter: senior IND 

officer), there were no examples available in which the individual circumstances led to the conclusion 

that the imposition of an extended border detention measure was disproportionately 

burdensome.279 In this regard, the interviewed senior officer of the IND stated that it is unlikely that 

special individual circumstances occur during this stage of the border procedure, given that such 

circumstances shall have already been apparent during the imposition of the initial detention 
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measure by the KMar or during the early stages of the procedure (e.g. on the basis of signals from 

VWN or the FMMU).   

Accordingly, it remains unclear what exactly the meaning of the concept of ‘disproportionate 

burdensomeness’ of the detention measure is in the context of the Dutch border procedure. 

However, the interviewed head officer of the KMar and senior IND officer stated that the question 

whether an applicant is in need of special procedural guarantees, is not taken into account in the 

assessment of the disproportionate burdensomeness of the (extended) border detention measure.280 

Moreover, there was no jurisprudence available regarding the influence of special procedural needs 

on the disproportionate burdensomeness of border detention.281 As such, the existence of a link 

between the concepts of ‘special procedural needs’ and ‘disproportionate burdensomeness of 

border detention’ as suggested in WI 2018/3, is not reflected in practice. 

 

4.3.3  Detention (in)capability  

 

Another aspect that is taken into account in the assessment of the necessity and proportionality of 

the border detention measure, is the ‘detention (in)capability’ of an applicant.282 The key question in 

this context is whether the necessary medical care can be provided within a detention facility.283  

In the Netherlands, the Custodial Institutions Agency (DJI) of the Ministry of Justice and Security is 

responsible for the execution of custodial sentences and measures throughout the whole detention 

sector.284 The Department Individual Medical Advice (IMA)285 of the DJI is responsible for the medical 

care of detainees in Dutch detention facilities, including applicants for international protection 

detained at JC Schiphol.286 The medical advisors of the IMA can on their own initiative, or at the 

request of the lawyer of an applicant, examine whether there are medical problems which make the 

applicant ‘detention incapable’.287 In this regard, the medical advisors of the IMA assess what the 

medical care needs are and to what extent those needs can be effectively responded to within a 

detention facility.288 The starting point in this context, is that a person may be detained as long as his 

or her medical complaints can be treated within a detention centre.289 However, if the IMA is of the 

opinion that the necessary medical care cannot be provided by the IMA at JC Schiphol, an applicant 

might be referred to a specialist detention facility for further treatment.290 Applicants with severe 

psychiatric diseases such psychoses or personality disorders might, for example, be referred to a 

Penitentiary Psychiatric Centre (PPC)291.292 Applicants who are not well functioning in the regular 

regime due to physical or mental problems, might be referred or the Extra Care Department of 
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Detention Centre Rotterdam (DC Rotterdam) where they will receive extra (medical) supervision and 

structure.293  

The State Secretary of Justice and Security stated that detention (in)capability is a dynamic concept 

for which no definition exists.294 Accordingly, there are no formalised criteria on the basis of which it 

is established whether an applicant is detention (in)capable.295 However, the concept of detention 

(in)capability seems to be interpreted restrictively and rarely leads to the discontinuation of the 

detention measure.296 This also follows from the available jurisprudence regarding detention 

(in)capability in the context of border procedures.297 In all available jurisprudence, the court did not 

consider the applicant to be detention incapable because the necessary medical care could be 

provided in a (specialized) detention facility and rejected the appeal of the applicant as 

unfounded.298  

It should be noted that the Dutch policy regarding ‘detention (in)capability’ is applied throughout the 

whole detention sector and has initially been developed for criminal detainees.299 As such, the 

concept of detention (in)capability is applied similarly to all detainees, regardless of the fact that they 

are applicants for international protection.300 Accordingly, the question whether an applicant for 

international protection has special procedural needs, is not taken into account in the ‘detention 

(in)capability’ assessment.301 The IND and other authorities involved in procedures for international 

protection are not involved in the assessment of the detention (in)capability of applicants for 

international protection.302 The IMA at JC Schiphol will, however, inform the IND if an applicant for 

international protection is referred to a specialist detention facility or is considered to be detention 

incapable.303 In the latter case, the border procedure ends and the applicant will be referred to an 

extended procedure for further examination of his or her application.304 According to the interviewed 

senior IND officer, there have been very few cases in which the IMA considered an applicant to be 

detention incapable. There were no recent examples available.305   

 

4.4  Conclusion  

 

In this chapter, the Dutch policy regarding special procedural needs has been discussed. Even though 

WI 2015/8 provides for some guidelines, the informal approach that is chosen still leaves a lot of 

discretion for the responsible IND officers regarding the identification of and response to special 
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procedural needs. It is, however, stipulated that the identification of special procedural needs is not 

limited to one moment in the procedure, and that the IND officers shall be alert to the existence of 

those needs from the moment the application is made and throughout the whole procedure for 

international protection. Besides the medical advice of the FMMU and the own observations of the 

IND officers during the procedure, information from other authorities involved in the procedure, 

such as VWN and lawyers, shall be taken into account in the assessment of special procedural needs. 

Once the special procedural needs of an applicant are identified, the responsible IND officers shall 

determine on a case-by-case basis what type of procedural support is required. While it is stipulated 

that ‘adequate support’ cannot be defined in advance, WI 2015/8 suggest that adequate support 

mainly consists of special arrangements taken during the personal interviews.  

According to WI 2018/3, applicants with special procedural needs are exempted from border 

procedures, if adequate support cannot be guaranteed within the framework of such procedures. 

However, it remains unclear under what circumstances this might be the case. Moreover, it remains 

unclear whether, and if so, how the identification of and response to special procedural needs is 

guaranteed during the registration phase in the context of border procedures. Even more striking, is 

that the current policy of the IND does not address the relation between special procedural needs 

and the accompanying detention measure in border procedures. While it is suggested that there is a 

link between the concept of special procedural needs and the concepts of ‘disproportionate 

burdensomeness of border detention’ and ‘detention (in)capability’, the existence of a link between 

these criteria is not reflected in practice. As such, it remains unclear whether the influence of the 

detention measure is taken into account in the identification of and response to special procedural 

needs within the context of the Dutch border procedure. In the next chapter, it will be examined 

what the role of the different authorities involved in the Dutch border procedure is in the 

identification of and response to special procedural needs in practice.    
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CHAPTER V – SPECIAL PROCEDURAL NEEDS IN BORDER PROCEDURES: Dutch 

practice  

 

5.1  Introduction   

 

The rules regarding special procedural needs within the context of border procedures have been 

discussed in the previous chapters. The aim of this chapter is to get a better understanding of the 

identification of and response to special procedural needs within the framework of the Dutch border 

procedure in practice. While the responsibilities regarding special procedural needs lie with the IND, 

the current policy framework suggests that other authorities are involved in the identification of 

special procedural needs as well. In this chapter, it is examined what the role of the different 

authorities involved in border procedures is in the identification of special procedural needs. 

Moreover, it is examined whether the fact that applicants are held in detention during the 

examination of their application, is taken into consideration in the identification of and response to 

special procedural needs. The order in which the different authorities are discussed is chronological, 

based on the moment of first contact with applicants during a border procedure. Successively, the 

role of the KMar (par. 5.2), the IMA (par. 5.3), VWN and lawyers (par. 5.4), the FMMU (par. 5.5) and 

the IND (par. 5.6) are discussed. This chapter ends with a conclusion (par. 5.7).  

 

5.2  The Royal Military Constabulary (KMar)  

 

Persons arriving at the external borders of the Netherlands (mainly Schiphol Airport), may indicate 

their wish to apply for international protection to the officers of the KMar, the authority responsible 

for conducting border checks.306 The department ‘Asylum and Article 4’ of the KMar located at 

Schiphol Airport is responsible for the registration of applications for international protection made 

at the Dutch border or in transit zones.307 The registration process conducted by the KMar consists of 

different steps and the main focus lies on the examination of the identity of the applicant. In this 

regard, the KMar conducts an intake interview in which applicants are asked, amongst other things, 

about their identity, journey and whether they have family relatives in Europe.308 The intake 

interview does not address motives for international protection or other subjects relevant for the 

procedure for international protection.309 

With regard to the identification of special procedural needs, the interviewed head officer of the 

KMar clearly stated that this is not part of their responsibilities. Accordingly, there are no guidelines 

regarding special procedural needs, neither are KMar officers trained or educated to identify or 

detect (first sings of) special procedural needs.310 In fact, KMar officers are not trained or educated 

with regard to the handling of applications for international protection whatsoever and their 

knowledge is mainly based on experience.311 In this regard, the interviewed head officer of the KMar 
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clarified: ‘Our job is to register the application for international protection and to impose the 

detention measure. If the government decides to extend our responsibilities to assessing 

vulnerability or special needs, we will sure take this job. However, this is currently not the case’. 

During the intake interview, the KMar officers will, however, ask applicants whether they use 

medication.312 The information regarding medication use is included in the report of the KMar and is 

sent to the registration service of JC Schiphol, which then forwards the information to the relevant 

authorities.313 In case an applicant uses heavy medication, such as anti-psychotics, the KMar officers 

will directly inform the IMA in order for them to prepare the medication.314  

 

5.3  The Department Individual Medical Advice (IMA) 

 

As mentioned before, the IMA is responsible for the medical care and treatment of all detainees at JC 

Schiphol, including applicants for international protection.315 The medical advisors of the IMA assess 

what the medical care needs of applicants are and shall ensure that they are provided with the 

necessary medical treatment.316 In this regard, applicants are subject to a medical intake, which takes 

place within 24 hours after arrival at JC Schiphol.317 The medical intake is conducted by a nurse of the 

IMA on the basis of a questionnaire.318 The intake covers subjects such as current and/or past mental 

and physical problems, previous hospitalization and psychiatric treatment, medication use, drug or 

alcohol (ab)use, (unprotected) sexual intercourse, past suicide attempts and previous detention.319 

The content of the medical intake is the same for all detainees at JC Schiphol. As such, the intake is 

not adjusted to applicants for international protection and does not specifically address international 

protection related subjects.320  

In case medical problems arise at a later moment in the procedure, the IMA can on their own 

initiative or at the request of an applicant provide for a medical examination.321 While lawyers or 

VWN sometimes contact the IMA regarding the medical state of an applicant, the IMA prefers the 

applicant to request for a medical examination him- or herself.322 On the basis of the medical 

examination, a nurse of the IMA determines whether further medical treatment is necessary. The 

nurse might provide an applicant with basic medical treatment and medication (such as 

painkillers).323 In case the nurse is of the opinion that an applicant needs more specialised medical 

treatment, the applicant will be referred to the general practitioner of the IMA present at JC 

Schiphol. The general practitioner is responsible for further medical treatment and might, for 

example, refer an applicant to a psychologist of the IMA present at JC Schiphol.324  
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It should be noted that there is not much information available regarding the organisation structure 

or the working method of the IMA. In response to a request for an interview regarding the role of the 

IMA in the identification of special procedural needs, the head officer of the IMA at JC Schiphol 

stated that the IMA is not responsible for the identification of and response to applicants with special 

procedural needs. In this regard, the head officer emphasized that the IMA is an independent 

organization responsible for the medical care of all detainees, regardless of their status as applicants 

for international protection.325  

According to several stakeholders, the IMA does usually not share information regarding applicants 

with other authorities involved in the procedure for international protection.326 It is assumed that the 

IMA is reluctant to share medical information because the exchange of medical information is 

subject to strict rules regarding privacy and medical confidentiality.327 As such, the identified physical 

and psychological problems by the IMA are usually not taken into account in the identification of 

special procedural needs.328 Only in very extreme cases will the IMA inform the IND regarding the 

medical state of an applicant for international protection. This might for example be the case if an 

applicant is suicidal.329 The lawyer of an applicant might, however, request the medical file of the 

IMA if this is considered necessary for the procedure. To this end, the lawyer shall submit a 

substantiated request to the director of DJI, together with a signed consent form from the applicant. 

For information regarding psychological problems, the lawyer shall ask specific questions.330 The IMA 

does not share information with the FMMU or VWN.331  

 

5.4  The Dutch Council for Refugees (VWN) and lawyers  

 

During the rest and preparation period, applicants for international protection are prepared for the 

procedure by VWN and their lawyer.332  The department Application Centre Schiphol (AC Schiphol)333 

of VWN is responsible for the preparation of applicants subject to a border procedure during the first 

instance examination procedure, which consists of paid supervisors and volunteers.334 The 

preparation of VWN usually takes place on the first or second day of the rest and preparation 

period.335 Similar to regular procedures, applicants subject to border procedure receive free legal 

assistance.336 In contrast to regular procedures, lawyers have the possibility to meet an applicant 

before the medical examination of the FMMU takes place.337 Lawyers will also meet an applicant the 

days after the first and second interview, in order to discuss the content of the reports of the 

interviews provided by the IND.338 In addition, VWN and lawyers have the possibility to meet an 
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applicant at other moments throughout the procedure, either on their own motion or at the request 

of an applicant.339 The meetings take place at consulting rooms of VWN and the RvR at JC Schiphol. 

Furthermore, both VWN and lawyers have the possibility to attend the personal interviews of an 

applicant.340 As such, the need for special procedural guarantees can be detected by VWN or lawyers 

at various moment during the procedure. It should be noted that there were no lawyers interviewed 

for the purpose of this thesis. The information used in this section is mainly based on the interview 

with a supervisor of VWN at AC Schiphol (hereafter: supervisor of VWN). 

 

5.4.1  Preparation for the procedure  

 

Identification of special procedural needs  

During the preparation for the procedure, VWN and lawyers explain applicants what the procedure 

consists of and discuss their motives for international protection. During the preparation meetings, a 

special focus is placed on the question whether there are any medical problems which might affect 

the ability of an applicant to adequately present his or her claim for international protection during 

the interviews with the IND.341 The interviewed supervisor of VWN stipulated that the volunteers 

shall be alert to the existence of special procedural needs and may not solely rely on the information 

provided for by applicants themselves. Signals of a reduced ability to present their claim may, for 

example, be a lack of concentration, avoidance of answering certain questions, providing very short 

answers or emotional reactions.342  

For the identification of special procedural needs, VWN and lawyers may use the ‘iMMO 

identification list regarding physical and mental problems’343.344 This identification list is a tool 

intended to assist refugee workers and lawyers in the identification of physical and mental problems, 

which might negatively affect the ability of the applicant to present their claim in a clear, coherent 

and consistent manner.345 The identification list is divided into two parts. The first part addresses the 

observed behaviour of the applicant. Observations may, amongst others, consist of a tensed body 

posture, extreme anger, agitation or the fact than an applicant is unable to tell a coherent story. The 

second part consists of questions to the applicant. The applicant will be asked whether he or she 

suffers from physical problems and has scars as a result of violence. Other questions might, for 

example, be whether the applicant suffers from sleeping or eating problems, depression, suicidal 

thoughts, reoccurring painful memories or nightmares. In case VWN uses the iMMO identification 

list, the list will be forwarded to the lawyer. The lawyer then decides whether it is necessary to 

forward the identification list to the IND and may decide to take further steps (e.g. start a forensic 

medical examination procedure).346 According to the interviewed supervisor of VWN, this list is 

mainly used in cases where there are strong indications of serious medical problems. 
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The interviewed supervisor of VWN did, however, stipulate that there are limitations to the 

identification of special procedural needs by VWN and lawyers. The volunteers of VWN and lawyers 

are not medical experts and the identification of less visible medical problems, such as trauma, may 

therefore be difficult.347 The volunteers of VWN have the possibility to attend internal training 

courses, such as the courses ‘Intervision early signalling with the iMMO identification list’ and 

‘Medical problems in the asylum procedure and use of the iMMO identification list’.348 However, 

these training courses are not compulsory.349 Besides the fact that the volunteers of VWN and 

lawyers are not (medically) trained to detect special procedural needs, the interviewed supervisor of 

VWN stated that the identification of special procedural needs might also be complicated by the fact 

that some applicants are reluctant to talk about traumatic experiences and are often not eager to 

reveal their ‘weaknesses’, especially during the early stages of the procedure. As such, the 

identification of VWN and lawyers is generally limited to very clear and visible medical problems.350  

Communication with the IND and other authorities  

In case VWN is of the opinion that there are limitations to the ability of an applicant to be 

interviewed, a supervisor of VWN usually informs a senior officer of the IND about their concerns. 

Lawyers might contact the IND about their concerns as well.351 According to the interviewed 

supervisor of VWN, the IND usually makes note of the signals of VWN and lawyers. The IND will, 

however, always first await the outcome of the medical advice of the FMMU.352 In cases where VWN 

is of the opinion that the mental or physical state of an applicant are severe to an extent that they 

seriously doubt whether an applicant can stay in border detention, they will request a senior IND 

officer to reschedule the medical examination of the FMMU to an earlier moment in the rest and 

preparation period.353 According to the interviewed supervisor of VWN, there have been cases in 

which the IND decided to reschedule the medical examination of the FMMU. There were no recent 

examples available.354  

Because the current policy of the IND only foresees in special procedural guarantees for applicants 

whose ability to be interviewed is limited due to medical problems, the focus of VWN in the 

identification of special procedural needs is generally limited to medical problems as well.355 In the 

opinion of the interviewed supervisor of VWN, there is, however, a great amount of applicants 

without medical problems who might need extra procedural support in order to effectively 

participate in the procedure. Victims of serious violence or LGBTI’s might, for example, need extra 

time to substantiate their claim. Applicants who have been detained in the past might benefit from 

being interviewed outside the detention centre in an environment where they feel safe.356 However, 
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because the current policy does not foresee in these forms of adequate support, VWN never 

requests the IND to provide an applicant with such support.357  

According to the interviewed supervisor of VWN, applicants regularly note to have difficulties with 

the fact that they are detained. Applicants often feel powerless because they are fully dependent on 

the assistance of the authorities.358 In this regard, the interviewed supervisor of VWN stated that the 

detention measure inevitably affects the ability of applicants to effectively participate in the 

procedure. Applicants cannot contact their lawyer, family members or authorities in their country of 

origin on their own motion and their ability to actively participate in the procedure is therefore 

automatically reduced.359 According to the interviewed supervisor of VWN, the detention measure 

particularly affects the ability of applicants with pre-existing special procedural needs, such as victims 

of torture, to participate in the procedure. However, the negative influence the detention measure 

might have on the ability of applicants to participate in the procedure is not taken into account by 

the IND. As such, VWN does usually not communicate signals regarding difficulties of applicants with 

the detention measure to the IND.360  

 

5.4.2  Attending interviews  

 

Both VWN and lawyers have the possibility to attend the personal interviews of an applicant.361 

Lawyers do not often attend the interviews themselves, but regularly request VWN to attend the 

interviews.362 VWN can also decide to attend the interviews on their own motion or at the request of 

an applicant. The IND rarely requests VWN or a lawyer to attend the interviews. This might only be 

the case if the FMMU advises the attendance of VWN or a lawyer.363 The IND does, nevertheless, 

always permit the attendance of VWN or lawyers at the interviews.364 VWN aims to attend interviews 

as much as possible, however, this is not always possible due to a lack of occupation of volunteers.365 

In this regard, the interviewed supervisor of VWN stated that cases in which there are indications of 

special procedural needs are always prioritised.366  

During the interviews with the IND, the volunteers of VWN will be alert to the ability of the applicant 

to be interviewed. According to the interviewed supervisor of VWN, there are several examples of 

cases in which the IND officer started or continued an interview, while VWN seriously doubted the 

ability of the applicant to be interviewed. Examples were cases in which applicants clearly avoided 

certain questions, were emotional to an extent that they could not answer questions anymore or 

collapsed during the interview.367 In these cases, a supervisor of VWN will strongly request the 

responsible IND officer for a second opinion of the FMMU.368 According to the interviewed supervisor 

of VWN, the IND officers are usually willing to provide for a second opinion of the FMMU if this is 
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requested by VWN. The interviewed supervisor of VWN does, however, regret the fact that the 

special procedural needs of these applicants are not addressed at an earlier stage of the procedure, 

given that in many cases there were indications of special procedural needs already during the 

preparation of applicants by VWN or lawyers. 

 

5.5  The Forensic Medical Service Utrecht (FMMU)  

 

As mentioned before, the medical advice of the FMMU forms an important part of the identification 

of special procedural needs.369 Applicants for international protection are offered a medical 

examination, which normally takes place on the fifth day of the rest and preparation period.370 The 

rules and guidelines regarding the medical examination and the accompanying medical advice are 

laid down in the Protocol ‘Interviewing and Decision-making’ of the IND and the FMMU.371 The 

medical examinations of applicants subject to a border procedure are conducted at offices of the 

FMMU at JC Schiphol.372 The substance of the examination in border procedures is the same as in 

regular procedures for international protection.373  

 

5.5.1  Medical examination  

 

Content of the medical examination 

The medical examination is conducted by a nurse of the FMMU and usually takes around 30-45 

minutes, but may also be shorter in cases where there are no medical problems.374 The medical 

examiners usually receive no information about applicants prior to the medical examination, apart 

from general information regarding their identity375.376 It does, however, happen that VWN or a 

lawyer inform the medical examiners about their concerns regarding the medical state of an 

applicant.377 According to the interviewed medical examiner of the FMMU at JC Schiphol (hereafter: 

medical examiner), signals of VWN and lawyers will be taken into account to a limited extent. In this 

regard, the interviewed medical examiner stated that the medical examiners shall not be biased and 

shall ensure that the medical examination remains objective. 

Before the start of the medical examination, the medical examiners explain an applicant what the 

aim of the medical examination is and will emphasize their duty of confidentiality regarding medical 

information.378 According to the interviewed medical examiner, applicants are often restrained to 

reveal their medical problems, because they are anxious that this might have an influence on the 

examination of their application or on the length of the procedure for international protection. 

Another reason for applicants to be reluctant to talk about medical problems, might be because of 

their cultural background or because they do not want to come across as ‘complainers’ or weak.379 In 
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this regard, the interviewed medical examiner stated that it is important to encourage applicants to 

indicate all their medical problems and to explain that the medical examination does not have an 

influence on the outcome of the examination of their claim. 

After the introduction, the medical examination starts. The medical examiners use an internal 

questionnaire on the basis of which the medical examination is conducted.380 The medical examiners 

first ask an applicant some general questions regarding his or her personal life, such as marital status, 

children, education level and profession.381 Thereafter, the medical examiner carries out some basic 

medical tests, such as the measuring of the blood pressure and temperature, and determination of 

the height and weight.382 The rest of the medical examination consists of questions to the applicant. 

In this regard, the medical examiners first ask an applicant some general questions regarding his or 

her medical history, such as medication use, hereditary disorders, allergies and past hospitalizations 

or surgeries.383 Furthermore, the applicant is asked about his or her current substance use, such as 

smoking and drug or alcohol (ab)use.384 Women will also be asked if they are pregnant.385 Thereafter, 

the medical examiner will ask the applicant whether they suffer from specific medical impairments. 

These questions cover both physical and psychological aspects.  

The questions regarding the physical state of the applicant cover several medical impairments, 

varying from illnesses of vital organs and autoimmune diseases to sensory functions, such as visual or 

hearing impairments.386 Moreover, the applicant will be asked whether he or she has any scars and, if 

so, where these are located.387 The medical examiner will not ask the applicant to show the scars, 

neither will the medical examiner ask about the cause of the scars.388 The questions regarding the 

psychological state of the applicant include sleeping problems (e.g. nightmares), mood (e.g. 

depression and anxiety), concentration, reoccurring thoughts or mulling, delusions or hallucinations, 

suicidal thoughts and aggression or emotion regulation problems.389 Moreover, the medical examiner 

will test the short-term memory of the applicant. The interviewed medical examiner does this by 

asking whether the applicant can remember the aim of the medical examination and the name of the 

medical examiner. The questionnaire of the FMMU refers to the long-term memory of the applicant 

as well.390 There is a test available to examine the long-term memory of an applicant. However, this 

test takes around 90 minutes and is therefore rarely ever used.391 Instead, the interviewed medical 

examiner asks an applicant whether he or she is able to reproduce past experience in an adequate 

manner.392  

With regard to the content of the medical examination, it is emphasized that the examination shall 

be based solely on medical symptoms and conditions. Other non-medical arguments or facts may not 

be part of the medical assessment.393 As such, the medical examination does not include questions 

regarding the motives of applicants to apply for international protection.394 Accordingly, the 
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applicant will not be asked about past experiences such as torture, rape or other serious forms of 

violence.395  However, according to the interviewed medical examiner, the questions regarding the 

physical state of an applicant might reveal that he or she has experienced traumatic events.  

The fact that an applicant is held in detention during the border procedure and the possible effects 

the detention measure might have on the medical well-being of the applicant, is not part of the 

medical examination.396 According to the interviewed medical examiner, applicants do, however, 

regularly indicate to have difficulties with the detention measure. Nevertheless, the medical 

examiners will not do anything with this information.397 In this regard, the interviewed medical 

examiner stated that the question whether someone can stay in detention during the examination 

procedure is the responsibility of the IMA, which is responsible for the ‘detention (in)capability’ 

assessment.398  

Internal information processing 

The medical examiners process their findings in the internal file of the FMMU.399 The medical 

examiners of the FMMU are not responsible for the diagnoses of medical diseases.400 The 

information provided for in the internal file thus mainly consists of statements of the applicant 

supplemented with own observations of the medical examiner.401 The medical examiners may, 

however, mention suspicions of specific medical diseases or disorders.402 The internal file may, for 

example, include that ‘the applicant comes across tensed, has nightmares and reacts emotionally, 

which might be an indication that the applicant is traumatised or suffers from PTSD’.403 Due to strict 

privacy rules and medical confidentiality, the information in the internal file is not shared with the 

IND or other authorities involved in the procedure.404 The information may only be shared with the 

lawyer of an applicant. To this end, the lawyer shall submit a substantiated request to the national 

headquarters of the FMMU, accompanied with a signed consent form from the applicant.405 

According to the interviewed medical examiner, lawyers regularly submit such requests. 

 

5.5.2  Medical advice  

 

Content of the medical advice  

On the basis of the medical examination, the medical examiners of the FMMU provide the IND with a 

medical advice. The purpose of this advice is to inform the IND about medical limitations which may 

interfere with the ability of an applicant to present his or her motives for international protection in a 

clear, consistent and coherent manner, and to advise the IND on the possible support that could be 

provided to minimize the effect of these limitations during the interviews.406 The medical advices can 
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be divided into three categories: 1) a positive interview advice without medical limitations, 2) a 

positive interview advice with medical limitations, or 3) a negative interview advice.  

The starting point is that all applicants are interviewed. Only in cases where there are very severe 

medical limitations, will the FMMU issue a negative advice.407 The question is thus not necessarily 

whether, but under what circumstances an applicant can be interviewed.408 In case a medical 

examiner of the FMMU is of the opinion that there are limitations which might negatively affect the 

ability of an applicant to be interviewed, the advice shall address 1) what these limitations are, and 2) 

what the IND can do to minimize the negative effects of these limitations.409 The medical advice may, 

however, not provide for in-depth medical information or specific diseases.410 The medical advice 

therefore only describes symptoms of the identified medical problems, which might occur during the 

interviews.411 Only in cases where the symptoms of the medical problems are inherently linked to a 

specific disease, might the medical advice refer to specific diseases (such as epilepsy or diabetic 

insults).412 Moreover, the identified medical limitations shall be formulated in neutral and 

understandable language.413 In case a medical examiner of the FMMU identified symptoms of PTSD, 

the medical advice may, for example, include that the applicant suffers from ‘psychological problems’ 

which might be manifested through ‘emotional reactions’.414 The medical advice may also address 

the fact that an applicant has difficulties remembering dates, becomes easily fatigued or suffers from 

backaches.415 The interviewed medical examiner indicated that the possible limitations and the 

advised support are very divers and depend on the individual circumstances of each specific case, 

due to which it is not possible to provide for an overview. However, the medical advice may at least 

consist of adequate support in the form of special arrangements taken during the interviews 

provided for by WI 2015/8.416 Other examples are the advice to cut the interview into pieces, to 

repeat questions or to use easy and understandable language.417 Moreover, the medical advice shall 

include the existence of scars and the location thereof, without naming or suggesting the cause.418  

In case a medical examiner is of the opinion that the applicant is (temporarily) not able to be 

interviewed, the medical advice shall address which medical limitations led to that conclusion.419 

According to the interviewed medical examiner, this does not happen very often but might, for 

example, be the case if an applicant needs acute medical treatment or is psychotic. Moreover, the 

medical advice shall indicate when it is expected that the applicant is able to be interviewed and 

whether it is desirable to conduct a second medical examination prior to the rescheduled 

interviews.420 In case of a negative advice, the medical examiner usually refers the applicant to a 

doctor of the FMMU for further examination.421  

                                                           
407 Protocol IND-FMMU, p. 10.  
408 WI 2010/13, p. 1.  
409 Ibid. 
410 Protocol IND-FMMU, p. 12.  
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413 Protocol IND-FMMU, p. 11.  
414 Interview FMMU.  
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417 Interview FMMU.  
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52 
 

Communication with the IND and other authorities  

Before the medical advice is forwarded to the IND, the content of the advice is examined by a doctor 

of the FMMU.422 After the approval of both the doctor and the applicant, the advice will be sent to 

the IND per email.423 The IND does not inform the FMMU about the way in which the medical advice 

is taken into account during the interviews.424 The interviewed medical examiner did, however, have 

the impression that the IND usually follows the medical advices. Due to strict rules of privacy and 

medical confidentiality, the medical advice will not be shared with other authorities involved in the 

procedure, such as the IMA or VWN.425 The information may only be shared with the lawyer of an 

applicant. Again, the lawyer shall submit a substantiated request to the national headquarters of the 

FMMU, accompanied with a signed consent form from the applicant.426 

After the medical examination, the medical examiners of the FMMU will usually not see an applicant 

again. This might only be the case if the IND requests the FMMU for a second opinion.427 According 

to the interviewed medical examiner, this happens occasionally. In cases where the medical 

examiner deems it necessary that the applicant is provided with medical treatment, the applicant will 

be referred to a doctor of the FMMU. The doctor is responsible for the further examination and 

treatment of the applicant.428  In cases where medical treatment is less needed or acute, the medical 

examiner may advice the applicant to contact the IMA at JC Schiphol.429 The FMMU will usually not 

directly contact the IMA, and the IMA will not inform the FMMU about their contact with an 

applicant.430 

 

5.6  The Immigration and Naturalisation Service (IND)  

 

As mentioned before, the IND is the responsible authority for the identification of and response to 

special procedural needs.431 According to WI 2015/8, the IND officers must be alert to the occurrence 

of special procedural needs from the moment the application for international protection is made 

and throughout the procedure for international protection. However, in contrast to regular 

procedures for international protection, the IND is not involved in the registration process in the 

context of border procedures.432 As such, the first time the IND officers usually see an applicant is 

during the first interview433, which takes place at the first day of the examination procedure (i.e. 

eight days after arrival in the Netherlands).434 On the third day of the examination procedure, the 

second interview is conducted.435 The personal interviews are held in consulting rooms of the IND at 

JC Schiphol. Only in cases where the application is rejected in the context of a border procedure, will 
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the IND officers see an applicant for the third time when issuing the negative decision. The IND will 

not see an applicant after the examination procedure.436 

 

5.6.1  Identification of special procedural needs  

 

Medical advice  

During the interviews, the IND officers take account of the medical advice of the FMMU.437 According 

to the interviewed senior IND officer, the medical advice of the FMMU is positive in the majority of 

cases. The medical advices do, however, regularly contain (several) limitations.438 These limitations 

and the advised support will be taken into account and are followed by the interviewing IND officer 

where possible.439  

In case the FMMU issues a negative interview advice, the IND may decide 1) to postpone the 

interviews to a later moment in the border procedure, or 2) to cease to apply the border 

procedure.440 In this regard, the interviewed senior IND officer stated that the starting point is that 

applicants are interviewed in the context of a border procedure, preferably within the eight-day 

examination procedure. In case of a negative interview advice of the FMMU, the responsible IND 

officer will therefore first determine whether it is possible to postpone the interviews to a later 

moment in the border procedure, taking into account the four week time limit that applies to the 

decision making.441 According to the interviewed senior IND officer, the FMMU occasionally advices 

not to interview the applicant for a longer period, mostly in cases where an applicant needs acute 

medical treatment. In these cases, the IND usually decides to cease to apply the border procedure 

and to refer the applicant to an extended procedure in an open reception camp for further 

examination of the application.442  

Observations during the interviews 

Besides the medical advice of the FMMU, the question whether an applicant is in need of special 

procedural guarantees is based on the own observations of the responsible IND officers during the 

personal interviews. There are no differences in the identification of special procedural needs during 

the first and second interview.443 Before the interviews start, the interviewing IND officers provide 

the applicant with a summary of the medical advice of the FMMU.444 The IND officer will explain the 

applicant what the limitations referred to in the medical advice consist of and how the IND officer 

intends to take these limitations into account.445 For example: ‘According to the medical advice of 

the FMMU, I shall take account of symptoms of tension and stress that can manifest in headaches 

and emotional reactions. Where necessary, I will provide for additional breaks’.446 Furthermore, the 

applicant will be asked whether he or she feel physically and mentally fit to be interviewed at that 

                                                           
436 Ibid. 
437 Ibid. 
438 Ibid. 
439 Ibid.  
440 WI 2018/3, p. 10.  
441 Interview IND. 
442 Ibid. 
443 Ibid. 
444 Ibid. 
445 Ibid. 
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moment and the IND officer will encourage the applicant to make notice of any problems that occur 

during the interview.447 According to the interviewed senior IND officer, the interviewing IND officers 

shall be alert to the occurrence of special procedural needs during the interviews. In this regard, the 

responsible IND officer shall ask the applicant whether there are any problems at different moments 

during the interviews. Where needed, the IND officers may provide for adequate support during the 

interview on their own motion, for example by taking additional breaks, even if this is not advised by 

the FMMU or requested by the applicant.448 

According to the interviewed senior IND officer, it sometimes happens that the responsible IND 

officer doubts whether an applicant can be interviewed, despite a positive interviewing advice of the 

FMMU.449 In these cases, the IND officer usually considers whether the applicant will be able to be 

interviewed after a couple of hours of rests.450 In case the IND officers suspect that an applicant 

cannot be interviewed for a longer period of time, they might request the FMMU for a second 

opinion, which normally takes place on the same or the next day.451 According to the interviewed 

senior IND officer, this does not happen very often but might, for example, be the case if the 

applicant becomes ill at the day of the interview or collapses during the interview. In case the FMMU 

issues a negative second opinion, the IND officer usually decides to cease the border procedure and 

to refer the applicant to an extended procedure for further examination of the application in an open 

reception centre.452 In case the FMMU issues a positive second opinion, the applicant will usually be 

interviewed within the framework of a border procedure.453 The focus of the IND officers during the 

interviews lies on (acute) medical problems which might affect the ability of the applicant to be 

interviewed.454 The fact that there are indications that an applicant has been a victim of torture, rape 

or other serious forms of violence, is not necessarily a reason for further examination of the 

applicant’s ability to present their claim in a clear, coherent and consistent manner.455 

Other signals 

Besides the medical advice of the FMMU and the own observations of the IND officers during the 

interviews, the IND regularly receives signals from VWN or lawyers regarding mental or physical 

problems of an applicant.456 According to the interviewed senior IND officer, this usually happens 

before the medical examination of the FMMU takes place. The IND makes note of these signals, but 

will always first await the outcome of the FMMU advice.457 However, the interviewed senior IND 

officer stated that the signals of VWN and lawyers are usually justified.  

 

5.6.2  Adequate support 

 

According to the interviewed senior IND officer, adequate support usually consists of special 
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arrangements taken during the interviews. In this regard, the interviewed senior IND officer stated 

that all the examples of adequate support provided for in WI 2015/8 can be provided within the 

context of a border procedure, except for the possibility to interview an applicant ‘at location’.458 

Accordingly, the FMMU never advises the IND to interview an applicant at a location outside of JC 

Schiphol.459 Only in cases where the IMA decides to relocate an applicant to a specialist detention 

facility, may the personal interviews be conducted at such locations.460 Other forms of adequate 

support, such as attendance of a family member at the interviews, are possible in theory.461 

However, the interviewed senior IND officer stated that there were no recent examples in which this 

was advised by the FMMU. Adequate support may also consist of leniency from the IND officers 

regarding small inconsistencies and contradictions in the statements of an applicant during the 

personal interviews. In this regard, the interviewed senior IND officer clarified that this might be the 

case if the medical advice of the FMMU refers to the inability of an applicant to remember specific 

dates or names. In these cases, the responsible IND officer shall not hold inconsistencies regarding 

dates or names against the applicant in the examination the application.462 Finally, adequate support 

may consist of the postponement of the interviews. However, as follows from the previous section, 

this is only decided if the FMMU issues a negative interviewing advice.463  

According to the interviewed senior IND officer, adequate support in the form of extra time to 

prepare for the procedure or to substantiate the claim with sufficient evidence and documentation is 

never provided. Moreover, there are no special arrangements in place for applicants who might have 

been a victim of torture, rape or other serious forms of violence. In cases where the responsible IND 

officer suspects that an applicant is traumatized, the applicant might be referred to the IMA.464 The 

IMA will then decide whether medical support, such as assistance of a psychologist, is needed. Only 

in cases where medical problems occur during the interviews for which acute medical treatment is 

needed, will the IND officers contact the IMA on their own motion. This might for example be the 

case if an applicant collapses or has an epileptic attack.465  

According to the interviewed senior IND officer, applicants often indicate to have difficulties with the 

fact that they are detained. However, in the opinion of the interviewed senior IND officer, the 

detention measure in border procedure does not necessarily affect the ability of applicants to 

effectively participate in the procedure for international protection. Accordingly, the IND does not 

take the possible effects of the detention measure on applicants for international protection into 

account in the identification of and response to special procedural needs.466 

 

5.7  Conclusion 

 

In this chapter, it has been examined what the role of the different authorities involved in the Dutch 

border procedure is in the identification of special procedural needs in practice. It has been shown 
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that the first-contact authority which is responsible for the registration of applications for 

international protection, namely the KMar, does not have a role in the identification of special 

procedural needs. The IMA, which is responsible for the medical intake and the provision of medical 

care throughout the procedure, does not have a role in the identification of special procedural needs 

either. As such, the first moment special procedural needs might be detected, is during the 

preparation of applicants for the procedure by VWN and lawyers. Furthermore, the identification of 

special procedural needs is based on the medical examination of the FMMU and the own 

observations of the IND officers during the personal interviews. Even though there are different 

authorities involved in the identification of special procedural needs, they eventually all focus on the 

same question: are there any medical problems due to which the ability of the applicant to be 

interviewed is limited? In this regard, the medical advice of the FMMU is usually decisive. 

The focus on the ability of an applicant to be interviewed, is also reflected in the forms of adequate 

support that might be provided. Adequate support mainly consists of special arrangements taken 

during the interviews. As the policy of the IND already suggested, adequate support in the form of 

extra time in order to prepare for the procedure or to substantiate the claim with sufficient evidence 

and documentation is not foreseen. In practice, applicants with special procedural needs are only 

exempted from the Dutch border procedure in case the FMMU advices not to interview the applicant 

for a longer period of time, due to which it is not possible to decide on the application within the four 

week time limit that applies to the decision making in border procedures. Furthermore, it has been 

shown that the influence of the border detention measure is not taken into account in the 

identification of and response to special procedural needs. In order to get a better understanding of 

the effects of the current Dutch practice on a specific case, the next chapter provides for a case study 

of an applicant who has been subject to the Dutch border procedure.  
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CHAPTER VI – CASE STUDY 
 

In the previous chapter, the general Dutch practice regarding the identification of and response to 

special procedural needs in the context of border procedures has been discussed. This chapter 

provides for a case study of an applicant who has been subject to the Dutch border procedure. The 

aim of this case study is to give an impression of the effects the general Dutch practice might have on 

a specific case. This case serves as an example in which it could be questioned whether the special 

procedural needs of the applicant concerned were adequately identified and responded to during 

the first instance examination procedure. Certain facts of this case will eventually be used to 

substantiate the critical analysis in Chapter VII of this thesis. 

In the present case, the applicant suffered from PTSD and other medical problems as a result of past 

experiences of torture, rape and other serious forms of violence. In the following, the different 

authorities that came into contact with the applicant during the border procedure and the 

information they received will be briefly discussed in a chronological order. It will be shown that, 

while there were signals of the existence of special procedural needs as a result of traumatic 

experiences already during the first instance examination procedure, those needs were only 

identified after months of border detention. The question arises: was this applicant able to 

effectively participate in the procedure for international protection in the context of a border 

procedure in detention?  

The case of Adé 

Adé is a middle aged man from the Democratic Republic of the Congo.467 His asylum motives can be 

summarized as follows: as a member of the Banyamulenge minority in the east of Congo, he was 

arrested multiple times by state officers during the big African war because of his ethnicity. The 

arrests were extremely violent. Following his last arrest, he was detained for three months under 

deplorable conditions, which caused him several serious medical issues. During his time in detention, 

the state officials abused him on a regular basis, both physically and mentally. He was raped twice. 

After his parents, brother, sister in law and eventually his wife were murdered by the police, he 

decided to seek safety in another country. 

In the summer of 2016, he applied for asylum in the Netherlands at Schiphol Airport. The KMar 

registered his application and conducted an intake interview. According to the report of the KMar, 

there were no special individual circumstances which made the imposition of the border detention 

measure disproportionately burdensome in his particular case. In answer to the question whether he 

used medication, he stated that he needed painkillers. 

After arrival at JC Schiphol, the IMA conducted a medical intake, which included questions regarding 

his physical and mental health problems, past detention and (unprotected) sexual intercourse. The 

information from the medical intake was not shared with other authorities involved in the 

procedure. Moreover, the IMA did not inform the IND or other authorities regarding further medical 

treatment of Adé.  

During the rest and preparation period, both VWN and his lawyer prepared Adé for the procedure 

and discussed his asylum story. According to the internal notes of VWN, he told a volunteer that he 

found it difficult to be detained because it reminded him of his detention in Congo. Furthermore, he 

told the volunteer about his stomach aches as a result of the rapes. The volunteer advised him to 
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contact the IMA. Neither VWN nor his lawyer used the iMMO identification list or forwarded signals 

to the IND regarding the existence of special procedural needs. Moreover, there were no requests 

from his lawyer or VWN to attend his personal interviews.  

The FMMU conducted a medical examination. According to the internal file of the FMMU, Adé 

suffered from sleeping problems, nightmares, reoccurring thoughts, severe emotional reactions and 

difficulties remembering dates. The FMMU issued a positive medical advice to the IND with the 

limitation of ‘psychological problems’ which could occur through ‘severe emotional reactions’ and 

the advice to provide for additional breaks during the interviews.  

Before the start of his first interview, the IND officer explained the content of the medical advice of 

the FMMU and asked him whether there were any medical problems due to which the interview 

could not take place. He told the IND officer: ‘I have some personal problems. I was raped in prison 

and this causes me a lot of pain’. The IND officer offered him additional breaks and told him that he 

could stand up if he had too much pain. In answer to the question whether there were any special 

individual circumstances which would make the imposition of an extended detention measure 

disproportionately burdensome in his case, he stated: ‘I find it difficult to be detained even though 

the circumstances are better than in Congo. Another problem is that I suffer from stomach aches. I 

cannot go to the bathroom. I think this has something to do with the rapes that I experienced. I got 

painkillers, I really hope this will help’. The IND officer wished him well.  

His second interview was conducted by another IND officer. In answer to the question regarding 

medical problems due to which the interview could not take place, he told the IND officer that he got 

easily fatigued and that he could not sit down for long periods because he had not healed well. The 

IND officer did not further ask him about his physical problems, but told him that he could ask for 

additional breaks and offered him to stand up during the interview. After the introduction, the 

interview started and Adé told the IND officer about his past experiences of torture, rape and other 

serious forms of violence in detail. During the interview, he stood up twice because of the pain. 

Moreover, he reacted strongly emotional a couple of times when talking about his detention in 

Congo and the murder on his family. In response to the question whether there were any individual 

circumstances which would make the imposition of an extended detention measure 

disproportionately burdensome, he answered that the detention was mentally very difficult because 

it reminded him of his detention in Congo.  

After two weeks of border detention, the IND rejected his application as manifestly unfounded and 

imposed an extended border detention measure. The IND did not consider the arrests, the rape and 

the torture credible, as his statements contained contradictions and inconsistencies. Moreover, he 

did not provide for specific names and dates and there was no evidence of the murder on his family. 

According to the iMMO identification list filled in by a volunteer of VWN soon after the rejection of 

his application, Adé indicated to suffer from depression, panic attacks, nightmares, major anxiety for 

being sent back and suicidal thoughts. With regard to the detention measure, he told the volunteer: 

‘I’m slowly going crazy, the guards are opening the window of my cell multiple times a night to check 

if I am still there. It makes me think of detention in Congo. The detention measure is unbearable for 

me’. Moreover, it follows from the internal notes of VWN that Adé told a volunteer that he regularly 

visited the IMA and that he received psychological treatment. In response to the signals of VWN, his 
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lawyer started a forensic medical examination procedure regarding the alleged past persecution and 

requested the IMA and the FMMU for his medical files.  

Shortly thereafter, the IMA decided to relocate Adé to the Extra Care Department at DC Rotterdam. 

The transfer file of the IMA at JC Schiphol stated: ‘it concerns a traumatized man due to past war 

experiences in his country of origin. He makes a mentally ill impression and suffers from severe 

sleeping problems. The fact that he is detained again is particularly hard for him’. It also follows from 

the transfer file that the psychologist made a so called ‘non-suicide pact’ with Adé. According to the 

medical file of the IMA at DC Rotterdam, the re-traumatisation put such a heavy burden on him, that 

he once refused to go to the hospital for medical treatment because he would be handcuffed during 

his transport.  

Meanwhile, the court rejected his appeal against the negative decision as unfounded following the 

argumentation of the IND. According to the court, the mental and psychical problems he suffered 

from, were not a reason to conclude differently. Another court rejected his appeal against the border 

detention measure as unfounded. According to that court, the physical and mental health problems 

he suffered from were not severe enough to conclude that the detention measure was 

disproportionate burdensome in his particular case. In addition, the court referred to the fact that 

the IMA did not consider Adé to be detention incapable because the necessary medical care could be 

provided in the specialized care department of DC Rotterdam.   

After months of border detention, the forensic medical examination that had been carried out at the 

request of his lawyer eventually concluded that, besides his physical problems as a result of the 

torture and rape, he suffered from severe PTSD, depression and several accompanying psychological 

problems. According to the forensic medical examiner, the identified medical problems constrained 

limitations which had certainly interfered with his ability to present his claim in a complete, coherent 

and consistent manner. Moreover, the medical report concluded that there were signs of PTSD and 

trauma related problems already during the early stages of the asylum procedure. Adé applied for 

asylum for the second time. He was granted an asylum residence permit on the basis of the exact 

same asylum motives. Finally, after 178 days, he was released from detention.   
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CHAPTER VII – CRITICAL ANALYSIS  
 

7.1  Introduction 
 

In the previous chapters, the current Dutch practice regarding the identification of and response to 

special procedural needs in the context of border procedures has been discussed. This chapter 

provides for a critical analysis of the current Dutch practice in light of the obligations arising under 

Article 24 of the APD 2013. This critical analysis addresses the five main deficiencies and 

shortcomings of the current Dutch practice: the lack of preliminary identification (6.2), the reduced 

research question (6.3), the limitations of the current identification tools (6.4), the insufficiency of 

adequate support (6.5) and the lack of a correlation between special procedural needs and border 

detention (6.6). Where relevant, facts from the case study from the previous chapter will be cited. 

This chapter will end with a general conclusion (par. 6.7). 

 

7.2  The lack of preliminary identification  
 

An important shortcoming of the current Dutch practice, is the lack of preliminary identification of 

special procedural needs in the context of border procedures. According to Article 24 of the APD 

2013, Member States shall assess whether an applicant has special procedural needs within a 

reasonable time after an application is made.468 In this regard, the APD 2013 refers to the first-

contact authorities as one of the responsible authorities for the identification of (first signs of) special 

procedural needs.469 The preliminary identification of special procedural needs is of particular 

importance in the context of border procedures. This is reflected in Article 24(3) of the APD 2013, 

which states that Member States ‘shall not apply, or shall cease to apply’ border procedures to 

applicants with special procedural needs, if adequate support cannot be provided for within the 

framework of such procedures.470 The wording of this provision suggests that the existence of special 

procedural needs may prevent Member States from applying border procedures in the first place. As 

such, the identification of special procedural needs shall already be initiated before the decision to 

apply a border procedure. In this regard, it should be determined whether an applicant can 

effectively participate in a border procedure, taking into account the individual circumstances and 

special procedural needs of an applicant.471 Accordingly, the first-contact authorities play a crucial 

role in the timely identification of special procedural needs.472 This particularly applies in case the 

first-contact authorities are responsible for the registration of applications and the refusal of entry in 

the framework of border procedures.473  
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In conformity with Article 24 of the APD 2013, the policy of the IND emphasizes that the 

identification assessment of special procedural needs shall be initiated as soon as an application for 

international protection is made. While the current Dutch policy considers the registration phase as 

an important stage of the procedure in which special procedural needs might be identified474, 

practice shows that the identification of such needs is not initiated at this stage in the context of 

border procedures. The KMar, which is responsible for the registration of applications made at the 

border or in a transit zone and the refusal of entry, does not have a role in the identification of 

special procedural needs.475  

 

7.3  The reduced research question   
 

Another major deficiency of the current Dutch identification assessment in the context of border 

procedures, is the limitation of the research question to the medical ability of applicants to be 

interviewed. While there are several authorities involved in the identification of special procedural 

needs, they eventually all focus on the same question: are there any medical problems which might 

adversely affect the ability of an applicant to be interviewed?476 Under Article 24 of the APD 2013, 

however, Member States are obliged to assess whether the ability of an applicant to effectively 

participate in the procedure is limited due to personal circumstances, and is therefore in need of 

special procedural guarantees. The obligation is thus formulated more broadly and does not solely 

include the medical ability of an applicant to be interviewed. In fact, the current Dutch identification 

assessment can actually be regarded as an elaboration of the obligations arising under Articles 4(3) 

and 14(2)(b) of the APD 2013, which require that the interviewing officers shall be aware of problems 

that might adversely affect the ability of an applicant to be interviewed and that they shall consult a 

medical examiner in case there are doubts about the ability of an applicant to be interviewed.  

In this regard, it should be noted that the reduced ability of an applicant to be interviewed will in 

many cases not be the only problem applicants with special procedural needs are confronted with. 

The identification of limitations to the ability of applicants to be interviewed shall therefore be 

considered as a presumption that these applicants may also be in need of other special procedural 

guarantees.477 Moreover, applicants might be in need of special procedural guarantees even though 

there are no limitations to their ability to be interviewed. The assessment of special procedural needs 

shall thus go beyond the ability of applicants to be interviewed.478  

Furthermore, it is important to emphasize that the reduced ability of applicants to effectively 

participate in a procedure for international protection can be caused by non-medical individual 

circumstances as well. In this regard, it should be recalled that the APD 2013 refers to several 

individual circumstances that can cause an applicant to be in need of special procedural guarantees 

which do not necessarily relate to medical problems, such as age, gender, sexual orientation, gender 

identity or past experiences of torture or other serious forms of violence.479 The identification 

assessment shall thus go beyond medical problems.480 
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475 See section 5.2 of this thesis. 
476 See sections 5.4-5.7 of this thesis. 
477 ECRE, Information Note on Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on 
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7.4  The limitations of the current identification tools  
 

While Article 24 of the APD 2013 provides Member States for a wide discretion as regards the 

modalities to identify applicants’ special procedural needs, it is stressed that the identification 

mechanisms must be effective to ensure that those needs are identified.481 As follows from the 

previous section, the current Dutch identification assessment is (unjustly) limited to the existence of 

medical problems. The current identification tools do, however, have some important limitations. 

While the current Dutch system might be capable of identifying visible medical problems, it may be 

seriously questioned whether the identification of less visible medical problems, such as trauma, is 

guaranteed. In this regard, it should be recalled that Article 24(3) of the APD 2013 particularly 

established a strong presumption against the use of border procedures in cases concerning victims of 

traumatic experiences such as torture, rape or other serious forms of violence. It has been widely 

documented that trauma can seriously undermine the ability of applicants to present their claim in 

an adequate manner. The identification of trauma related problems is, however, often complicated 

by the fact that applicants are reluctant to talk about traumatic experiences and to reveal their 

(medical) problems.482 It is therefore of great importance that the identification mechanism is 

proactive and that the authorities involved in the procedure are alert to the existence of special 

procedural needs as soon as there are indications that an applicant has experienced traumatic 

events.483 The timely identification of trauma is of particular importance in the context of border 

procedures, given the fact that the accompanying detention measure might seriously aggravate 

trauma related problems.484 In the following sections, the limitations of the current identification of 

special procedural needs are briefly discussed per authority.  

The Department Individual Medical Advice (IMA)485  

While the focus of the current identification assessment lies on medical problems, the IMA, which is 

responsible for the medical care of applicants for international protection during a border procedure, 

does not have a role in the identification of special procedural needs and does usually not share 

medical information with the IND or other authorities involved in the procedure for international 

protection. Accordingly, important information regarding the medical state of an applicant is 

currently not taken into account in the identification of and response to special procedural needs. In 

this regard, it should be noted that the rules regarding privacy and medical confidentiality are not per 

se an obstacle for the exchange of medical information with other authorities. The exchange of 

medical information is generally permitted as long as this is considered to be in the best interest of 

the applicant and after the applicant has given permission.486  

 

 

 

  

                                                           
481 See sections 3.2.1 and 3.2.3 of this thesis. 
482 See section 3.3.3 of this thesis. 
483 See section 3.2.3 of this thesis. 
484 See sections 3.3.3 and 7.6 of this thesis. 
485 See section 5.3 of this thesis. 
486 Ministerie van Veiligheid en Justitie, Handreiking uitwisseling medische informatie in de vreemdelingenketen, pp. 15 and 
24. 

On the basis of the medical intake, the IMA was already aware of the fact that Adé suffered from several 

medical problems, was detained in the past and had had (un)protected sexual intercourse. Moreover, the 

IMA provided Adé with medical treatment throughout the procedure. It follows from the transfer file that 

the IMA received strong indications of the fact that Adé was traumatised and suffered from suicidal 

thoughts already during the first instance examination procedure. However, this information was not 

shared with the IND or other authorities involved in the procedure. As such, this information was not taken 

into account in the identification of and response to special procedural needs. 
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The Dutch Council for Refugees (VWN) and lawyers487  

In practice, the first moment special procedural needs might be identified, is during the preparation 

of applicants for the procedure by VWN and lawyers. In this regard, it should be noted that the role 

of lawyers in the identification of special procedural needs is of particular importance, because they 

are the only authority with access to the internal medical files of the IMA and the FMMU.488 The 

volunteers of VWN and lawyers are, however, not specifically trained or educated to identify special 

procedural needs. The focus of VWN and lawyers is generally limited to clear and visible medical 

problems, and the identification of less visible medical problems such as trauma, is therefore not 

guaranteed. 

 

 

 

 

 

 

The Forensic Medical Service Utrecht (FMMU)489 

Even though the policy of the IND emphasizes that the identification of special procedural needs is 

not limited to the medical advice of the FMMU490, practice shows that the IND generally attaches 

great importance to this advice. The medical examination of the FMMU does, however, have some 

important limitations.491 First of all, the medical examination of the FMMU mainly relies on 

information provided by applicants themselves. The medical examiners might therefore easily 

overlook less visible medical problems, considering the fact that applicants are often reluctant to talk 

about their medical problems.492 This particularly applies to medical problems such a trauma. The 

medical examination of the FMMU does not address the motives of applicants to apply for 

international protection. Accordingly, it is doubtful whether symptoms of trauma will occur during 

the medical examination, given the fact that trauma is often a result of past experiences which relate 

to the grounds of the application for international protection, such as torture or other serious forms 

of violence.493 While the questions regarding the mental state of an applicant might reveal symptoms 

of medical problems such as PTSD, the identification of trauma usually needs a more thorough 

examination and cannot be based solely on a limited number of questions regarding the applicant’s 

medical state.494 Moreover, the FMMU at JC Schiphol does usually not test the long-term memory of 

an applicant due to a lack of time. However, the long-term memory is a crucial aspect of the ability of 

applicants to present their claim in a clear, coherent and consistent manner.495 Again, the lack of a 

proper examination of the long term memory is particularly problematic when it concerns 

                                                           
487 See section 5.4 of this thesis. 
488 See sections 5.3 and 5.5 of this thesis. 
489 See section 5.5 of this thesis. 
490 See section 4.3.2 of this thesis. 
491 The limitations of the current medical examination and advice of the FMMU in the identification of special procedural 
needs has been subject of political debate as well. See for example: The Netherlands, Parliamentary documents, EK 
2014/15, Handelingen, nr. 38, item 8, p. 10. 
492 See sections 3.3.3 and 5.5.1 of this thesis. 
493 Bloemen, E., Kollen, M., Bewijs geleverd. Medisch steunbewijs en medische beperkingen in asiel, JNVR 2015, 27, p. 59.  
494 Ibid, p. 65. 
495 Ibid, pp. 62-63. 

During the preparation meetings, VWN and his lawyer were already aware of the fact that there were 

serious indications that Adé was a victims of torture, rape and other serious forms of violence. Moreover, 

he told VWN about his medical problems as a result of the rapes. However, despite these indications, there 

were no signals from VWN or his lawyer regarding the existence of special procedural needs on the basis of 

the preparation meetings. The severe medical problems Adé suffered from, were only identified by VWN 

and his lawyer when these problems became very clear and visible after the IND rejected his application. 
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traumatised applicants, given that trauma often result in memory loss.496 As such, the identification 

of special procedural needs as a result of less visible medical problems such as trauma, is not 

guaranteed on the basis of the medical examination of the FMMU. 

In addition to the limitations of the medical examination, the medical advice of the FMMU has some 

important limitations as well. Due to the strict rules of privacy and medical confidentiality, the 

medical advice may not address specific diseases or in-depth medical information. The medical 

examiners are thus faced with the challenge to describe the identified medical problems in general 

non-medical terms. In this regard, several stakeholders stated that the quality of the medical advices 

differs. While some medical examiners refer to the identified limitations as much as possible, others 

solely shortly refer to the main identified limitations.497 The strict interpretation of the rules 

regarding privacy and medical confidentiality might thus negatively affect the clarity of the medical 

advice. In this regard, it should again be noted that the rules regarding privacy and medical 

confidentiality are not per se an obstacle to exchange medical information with other authorities.498  

 

 

 

 

 

 

The Immigration and Naturalisation Service (IND)499 

Special procedural needs might also be identified by the responsible IND officers during the personal 

interviews. According to the policy of the IND, some indications of special procedural needs, such as 

the fact that an applicant has been a victim of torture or other serious forms of violence, might only 

occur during the personal interviews.500 The policy of the IND thus seems to acknowledge that the 

identification of special procedural needs as a result of past traumatic experiences, is not guaranteed 

on the basis of the medical advice of the FMMU. In this regard, it should be recalled that the APD 

2013 suggests that the fact that there are indications that an applicant has been a victim of torture or 

other serious forms of violence, is enough reason for the interviewing officers to assume that this 

might negatively affect the ability of an applicant to be interviewed.501 

However, practice shows that the identification of special procedural needs by the IND officers is 

generally limited to the occurrence of acute and visible medical problems. Only in case severe 

medical problems arise during the interviews, will the IND officers request the FMMU for a second 

opinion. The fact that there indications of past experiences of torture or other serious forms of 

violence, is not necessarily a reason for the IND officers to further investigate whether this affects 

the ability of an applicant to present his or her claim in an adequate manner. As such, the 

                                                           
496 See n 200.  
497 Interview VWN, FMMU and IND.   
498 See n 486.  
499 See section 5.6 of this thesis. 
500 See section 4.2.3 of this thesis. 
501 Art. 4(3) APD 2013. 

The internal file of the FMMU did not specifically refer to suspicions of PTSD. However, it follows from the 

internal file of the FMMU that the medical examiner did identify some medical limitations which can be 

regarded as symptoms of PTSD, such as nightmares, reoccurring thoughts, emotional reactions and 

difficulties remembering dates. Nevertheless, the medical advice of the FMMU solely referred to the fact 

that Adé suffered from ‘psychological problems’ which might have occurred through ‘severe emotional 

reactions’. Accordingly, the IND officers were not aware of the identified medical problems by the FMMU 

and could not take these into account during the interviews or the examination of his application. 
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identification of less visible medical problems such as trauma, is not guaranteed on the basis of the 

own observations of the IND officers during the personal interviews.  

 

 

 

 

 

 

7.5  The insufficiency of adequate support  
 

Another major shortcoming of the current Dutch practice regarding special procedural needs in the 

context of border procedures, concerns the forms of adequate support that might be provided. 

While the APD 2013 does not further define ‘adequate support’, it is emphasized that applicants with 

special procedural needs shall at least be provided with sufficient time in order to create the 

conditions necessary for their effective access to procedures and for presenting the elements needed 

to substantiate their application for international protection.502 The fact that applicants with special 

procedural needs shall at least be provided with sufficient time, strongly advocated against the use of 

border procedures to these applicants.503 This is of particular importance when it concerns victims of 

torture, rape and other serious forms of violence. Not only may the special procedural needs as a 

result of these traumatic experiences only be revealed over a period of time, these applicants often 

need extra time to substantiate their claim with sufficient documentation and evidence.504 Member 

States shall therefore consider whether an applicant has sufficient time to effectively prepare for and 

participate in a border procedure, taking into account the short time limits that apply to the decision 

making in such procedures.  

However, in the context of the Dutch border procedure, adequate support in the form of extra time 

in order to properly prepare for and participate in the procedure for international protection is not 

foreseen.505 In practice, the forms of adequate support that might be provided, are all relate to the 

question whether and under what circumstances an applicant can be interviewed and mainly consist 

of special arrangements taken during the interviews.506 In this regard, it should be recalled that 

Article 24 of the APD 2013 requires that applicants with special procedural needs are provided with 

adequate support ‘throughout the duration of the procedure for international protection’.507 As such, 

the obligation under Article 24 of the APD 2013 to provide applicants with adequate support is not 

limited to the personal interviews.  

 

                                                           
502 See section 3.2.4 of this thesis. 
503 See section 3.3.2 of this thesis. 
504 Ibid. 
505 See section 4.2.4 and 5.6.2 of this thesis. 
506 Ibid. 
507 Art. 24(3) APD 2013 (emphasis added). 

During the personal interviews, Adé told the IND officers about his past traumatic experiences of torture 

and rape in detail and addressed the fact that this caused him several medical problems. However, these 

indications were not a reason for the responsible IND officers to further investigate whether the alleged 

past traumatic experiences affected the ability of Adé to present his claim in an adequate manner. 

Accordingly, the IND did not take account of the effects of the PTSD and other trauma related problems he 

suffered from on his ability to present his claim in a clear, coherent and consistent manner. Instead, the 

IND rejected his application as manifestly unfounded because his statements contained inconsistencies 

and incoherencies and because he could not reproduce specific names and dates correctly. 
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7.6  The lack of a correlation between special procedural needs and border detention  
 

Another very important deficiency of the current Dutch practice, is that the effects of the border 

detention measure on the ability of applicants with special procedural needs to effectively 

participate in the procedure, are not taken into account in the identification of and response to 

special procedural needs. In this regard, it should be recalled that the main reason to exempt 

applicants with special procedural needs from border procedures under Article 24(3) of the APD 

2013, is because applicants are detained during the procedure. The border detention measure might 

not only prevent applicants from receiving the necessary procedural support, but might also cause 

and aggravate special procedural needs. This particularly applies where applicants are in need of 

special procedural guarantees as a result of traumatic experiences such as torture, rape or other 

serious forms of violence.508 It is therefore of great importance that Member States take account of 

the effects of the border detention measure on the ability of applicants with special procedural 

needs to participate in the procedure for international protection. In this regard, Member States shall 

continuously consider whether an applicant can be provided with the necessary procedural support 

within a detention facility and take account of the mental and physical health damage the detention 

measure might cause.509  

In the Netherlands, the question whether applicants for international protection can be subject to a 

border procedure is fragmented and is divided into three separate concepts.510 These concepts are 

all subject to their own assessment under the responsibility of different authorities. On the one hand, 

there is the concept of ‘special procedural needs’, which falls under the responsibility of the IND and 

only exceptionally leads to the discontinuation of the border procedure in case the FMMU advises 

not to interview the applicant for a longer period of time. As mentioned above, the effects the 

detention measure have on the mental and physical health of applicants and their ability to 

participate in the procedure are not taken into account in this assessment.511 On the other hand, 

there is the concept of ‘disproportionate burdensomeness of border detention’, which falls under 

the responsibility of the KMar and the IND, and the concept of ‘detention (in)capability’, which falls 

under the responsibility of the IMA. These concepts rarely lead to the decision not to impose or 

continue the border detention measure and the question whether an applicant can effectively 

participate in the procedure in detention is not taken into account in these assessments.  

                                                           
508 See section 3.3 of this thesis. 
509 Amnesty International, Opsluiten of beschermen? Kwetsbare mensen in vreemdelingendetentie, April 2016, p. 7. 
510 See section 4.3 of this thesis. 
511 See sections 5.4-5.7 of this thesis. 

The IND officers only provided Adé with adequate support in the form of additional breaks and the 

possibility to stand up or walk during the interviews. However, given the fact that there were strong 

indications that Adé was a victim of torture, rape and other serious forms of violence, it may be seriously 

questioned whether these forms of adequate support were sufficient to ensure that he was able to 

effectively prepare for and participate in the procedure. Considering his past experiences and the medical 

problems he suffered from, Adé might at least have benefitted from other forms of adequate support, such 

as additional time to prepare for the procedure and to substantiate his claim with sufficient evidence 

outside a detention centre in an environment where he would feel safe.  
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The tangible significance of these three different concepts on their own is therefore questionable. 

The risk of a restrictive interpretation of these concepts is that they are rendered meaningless in 

practice. However, even if these separate concepts would be interpreted less restrictive, there is 

serious reason to doubt whether it is desirable that there is no connection between these concepts. 

In order to establish whether applicants with special procedural needs can be subject to a border 

procedure, it is necessary to take account of the effects of the detention measure on their ability to 

effectively participate in the procedure. In order to establish whether an applicant for international 

protection may be detained in the context of a border procedure, it is necessary to take account of 

the special procedural needs of an applicant. The risk of the current fragmentation of the question 

whether an applicant can be subject to a border procedure, is that applicants whose ability to 

effectively participate in the procedure is affected by the detention measure, are not exempted from 

a border procedure or border detention because they do not fall within one of the three grounds for 

exemption. However, if these concepts would be seen in conjunction, this might as well lead to the 

conclusion that an applicant shall be exempted from the Dutch border procedure. 

 

 

 

 

 

 

 

 

 

7.7  Conclusion  
 

On the basis of the above, it shall be concluded that there are serious reasons to doubt whether the 

current Dutch practice regarding the identification of and response to special procedural needs in the 

context of border procedures, is in conformity with the obligations arising under Article 24 of the 

APD 2013. The risk of not adequately identifying and responding to special procedural needs, is that 

applicants are not able to effectively participate in the procedure, which might seriously affect the 

quality of the decision making in procedures for international protection. In the context of border 

procedures, the identification of special procedural needs is even of greater importance, given that 

the accompanying detention measure might not only prevent applicants with special procedural 

needs from receiving the necessary procedural support, but might also cause and aggravate special 

procedural needs. The Dutch government is therefore urgently requested to reconsider their current 

practice regarding the identification of and response to special procedural needs in the context of 

border procedures and to take necessary action in order to comply with their obligations under 

Article 24 of the APD 2013. In this regard, the Dutch government shall at least take the 

abovementioned identified shortcomings and deficiencies of the current Dutch practice into account.  

  

In the case of Adé, the fragmentation of the grounds for exemption from the Dutch border procedure and 

the strict interpretation thereof, eventually resulted in months of border detention. While there were 

strong signals that the PTSD and other trauma related problems Adé suffered from seriously aggravated 

because of the fact that he was detained, none of the authorities involved in the procedure decided to lift 

the border procedure or the border detention measure. The IND did not consider his special procedural 

needs a reason to cease to apply the border procedure, because the FMMU issued a positive interview 

advice. According to the Kmar and the IND, the mental and physical problems Adé suffered from, were not 

enough reason to conclude that the border detention measure was disproportionately burdensome. And 

even though Adé was under medical treatment for different medical and psychological problems 

throughout the procedure, the IMA did not consider Adé to be detention incapable because the necessary 

medical treatment could be provided in a specialist detention facility. However, all the facts of the case 

seen in conjunction inevitably leads to the conclusion that Adé did not have the possibility to effectively 

participate in the procedure in the context of a border procedure in detention. 
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ANNEX - Methodology 
 

This thesis is based on an examination of information that was available before 1 August 2018.  

Literature and reports 

For the purpose of this thesis, academic (legal) literature and reports from NGO’s on the different 

topics discussed in this thesis were examined. These sources were used for the purpose of all 

chapters of this thesis. The literature and reports were found through online search engines (such as 

Google Search and Google Scholar), online databases (www.vluchtweb.nl512 and 

www.migratieweb.nl513) and the online library of the VU (VU Libsearch514).  

Legislation, policy and parliamentary documents 

For the purpose of this thesis, legislation, policy and parliamentary documents on the different topics 

discussed in this thesis were examined. These sources were used in all chapters of this thesis. The EU 

legislation and parliamentary documents were on www.eur-lex.europa.eu. The main focus was on 

the second generation CEAS-instruments, in particular the APD 2013. Where relevant, the proposals 

for a third generation CEAS-instruments were used, in particular the proposal for an APR 2016. In this 

regard, it should be noted that the negotiations for the third generation CEAS-instruments are still 

ongoing and, accordingly, the proposals are not binding yet. The Dutch legislation and policy was 

found on www.maxius.nl. The Dutch parliamentary documents were found on 

www.officielebekendmakingen.nl.515  

Case law  

There was no relevant case law found of the Court of Justice of the European Union (CJEU) on the 

different topics discussed in this thesis (www.curia.europa.eu).516 For the purpose of section 4.3 of 

this thesis regarding the meaning of special procedural needs in the context of the Dutch border 

procedure, Dutch case law has been examined. This examination was limited to case law of the Dutch 

district courts and the Administrative Jurisdiction Division (AJD) in the period from 20 July 2015517 to 

1 August 2018 and was found on www.rechtspraak.nl and www.vluchtweb.nl. It should be noted that 

the case law has only been quickly scanned with a focus on the specific topics discussed and was not 

further examined on the substance. There was no jurisprudence found on the meaning of special 

procedural needs in the context of the Dutch border procedure.518 Moreover, there was no 

jurisprudence found on the meaning of special procedural needs in the context of the 

disproportionate burdensomeness of the border detention measure.519 Regarding the concept of 

                                                           
512 This is the online database of the Dutch Council for Refugees, only accessible for employees or after registration. 
513 This is the online database of Stichting Migratierecht Nederland, only accessible for members. 
514 Only accessible for students and employees of the VU. 
515 All the parliamentary documents regarding the implementation of the recast APD 2013 were examined (nr. 34088). The 
other parliamentary documents were found using search terms such as ‘bijzondere procedurele waarborgen’ and  
‘grensprocedure’.  
516 Search terms such as ‘border procedure’, ‘Article 24 Directive 2013/32/EU’ and ‘special procedural needs’ were used.  
517 The current border procedure and the obligations regarding special procedural needs were implemented into the Dutch 
legal framework on 20 July 2015.  
518 Search terms were ‘grensprocedure’ in combination with terms such as  ‘Werkinstructie 2015/8’, ‘bijzondere 
procedurele waarborgen’ and ‘artikel 24 2013/32/EU’. 
519 Search terms were ‘grensprocedure’ and ‘onevenredig bezwarend’ in combination with terms such as ‘bijzondere 
procedurele waarborgen’ and ‘Werkinstructie 2015/8’.  

http://www.vluchtweb.nl/
http://www.eur-lex.europa.eu/
http://www.maxius.nl/
http://www.officielebekendmakingen.nl/
http://www.curia.europa.eu/
http://www.rechtspraak.nl/
http://www.vluchtweb.nl/
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‘disproportionate burdensomeness of border detention’, 38 cases were found on www.vluchtweb.nl 

and 16 cases on www.rechtspraak.nl.520 In all these cases, the court concluded that there were no 

special individual circumstances which made the border detention measure disproportionally 

burdensome and rejected the appeal of the applicant as unfounded. Regarding the concept of 

‘detention (in)capability’ in the context of border procedures, 4 cases were found on 

www.vluchtweb.nl and 3 on www.rechtspraak.nl.521 In all these cases, the court concluded that the 

applicant was not detention incapable and rejected the appeal of the applicant as unfounded. 

Internal policy documents and forms  

For the purpose of this thesis, internal policy documents and forms of different authorities involved 

in the Dutch border procedure were examined. The Workinstructions of the IND were found on the 

website of the IND (www.ind.nl). The IND-FMMU Protocol was found on www.vluchtweb.nl. Other 

internal forms and questionnaires were found through online searches (see the list of sources).   

Interviews  

For the purpose of this thesis, four stakeholders were interviewed. The stakeholders are all officials 

working for authorities that are involved in the Dutch border procedure and were selected on the 

basis of their position and expertise. In order to respect their privacy, the stakeholders are cited 

anonymously. The interviews were held in person at the work locations of the particular 

stakeholders. The interviews were semi-structured and lasted between 1,5 and 2 hours. The 

interviews were not recorded and the information used, was based on written notes taken during 

the interviews. The stakeholders gave their permission to use the information discussed during the 

interviews.  

This research focusses on the role of the authorities that are generally involved in border procedures 

during the first instance examination procedure.522 The forensic medical examinations of the 

Netherlands Forensic Institute (NFI) and the Netherlands Institute of Forensic Psychiatry and 

Psychology (NIFP)523 or the Institute of Medical Examination and Human Rights (iMMO)524 are 

therefore not included in this study.525 In response to a request for an interview, the head-officer of 

the IMA at JC Schiphol stated they did not want to participate in an interview, because the 

identification of and response to special procedural needs is not part of their responsibilities. 

Moreover, it should be noted that there were no lawyers interviewed for the purpose of this thesis. 

Even though lawyers have an important role in the identification of special procedural needs, it was 

not possible to interview a lawyer within the time frame that applies to a master thesis. It was 

                                                           
520 Search terms were ‘grensprocedure’ in combination with ‘onevenredig’ and ‘vrijheidsontnemende maatregel’. It has not 
been examined whether there was overlap between the case law found in these two databases. 
521 Search terms were ‘grensprocedure’ in combination with ‘detentieongeschikt’. It has not been examined whether there 
was overlap between the case law found in the two databases. 
522 See n 9. 
523 Forensic medical examinations carried out at the request of the IND are conducted by the NFI (Nederlands Forensisch 
Instituut) and NIFP (Nederlands Instituut voor Forensische Psychiatrie en Psychologie).  
524 Forensic medical examination carried out at the request of an applicant for international protection are conducted by 
the iMMO (Instituut voor Mensenrechten en Medisch Onderzoek). 
525 These forensic medical examinations are based on Art. 18 of the APD 2013. Due to the time limits in border procedures, 
it is not possible to conduct a forensic medical examination during the first instance procedure. In case the IND deems is 
necessary to carry out a forensic medical examination, the border procedures will be lifted. In case the forensic medical 
examination is carried out on the request of an applicant for international protection, the IND will consider whether it is 
deemed necessary to cease the border procedure. This information comes from the interviews with VWN and the IND.  

http://www.vluchtweb.nl/
http://www.rechtspraak.nl/
http://www.vluchtweb.nl/
http://www.rechtspraak.nl/
http://www.ind.nl/
http://www.vluchtweb.nl/
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decided to give priority to interviewing officials from other authorities because lawyers are not 

bound to specific guidelines or rules regarding the representation of applicants for international 

protection, due to which their working method might differ.  

 

Organisation  Profession of the 

stakeholder 

Abbreviation used 

in footnotes 

Date of the 

interview 

 

Dutch Council for 

Refugees (VWN) 

Supervisor at JC 

Schiphol 

VWN 12 July 2018  

Forensic Medical 

Association Utrecht 

(FMMU) 

Medical 

examiner at JC 

Schiphol  

FMMU 20 July 2018  

Immigration and 

Naturalisation 

Service (IND) 

Senior officer at 

JC Schiphol 

IND 1 August 2018 

The Royal Military 

Constabulary (Kmar) 

Head officer 

section 

Executive 

Support at 

Schiphol Airport 

Kmar  17 July 2018 

 

Case study  

For the purpose of this thesis, one case file of an applicant who has been subject to the Dutch border 

procedure was examined. A supervisor of VWN provided for an informal list of cases in which VWN 

questioned whether the special procedural needs of the applicants concerned were adequately 

identified and responded to. The list was not exhaustive and only included applicants whose 

application was rejected in the context of a border procedure and who stayed in prolonged 

detention at JC Schiphol in 2017. After a quick assessment of the 21 case files on the list, this case 

was chosen based on the usability of the facts to substantiate the critical analysis provided for in 

Chapter VII of this thesis. It should be noted that this case study only serves as an example and does 

not necessarily reflect the general practice of the involved authorities. Moreover, it should be noted 

that the involved authorities were not interviewed regarding the facts of this particular case. 

The information was obtained via the internal database of VWN (www.vvsweb.nl).526 The following 

documents were examined: the internal reports of the Kmar, the reports of the personal interviews, 

the decisions of the IND, the judgments of the district courts and the report of the forensic medical 

examination of the iMMO. Furthermore, the internal notes of VWN that have been made throughout 

the procedure and their correspondence with the lawyer and other authorities have been examined. 

It should be noted that the file was not complete. The internal files of the FMMU and the IMA were 

not available. The information regarding these authorities is derived from the report of the forensic 

medical examination of the iMMO.   

                                                           
526 This database is only accessible for employees and volunteers of VWN.  

http://www.vvsweb.nl/
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